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PUBLISHER'S 
PREFACE TO THE ENGLISH EDITION 



Tue increased importance attaching to the Woman's 
Rights question throughout the civilised world is no 
longer a matter of opinion. It could not perhaps be 
more strongly attested than by the circumstanced which 
gave rise to the publication of this monograph. 

The Parb Faculté de Droit opened an international 
competition for the best essay on the subject^ and after 
the examination of all the works submitted to it^ the 
jury awarded the first prize to M. Ostrogorski, the 
author of the present volume. 

The opinion of the jury was expressed as follows : — 
*" II est supérieur à tous les autres. . . • Son œuvre porte 
r empreinte d'un esprit robuste qui saisit avec justesse 
les faits et leurs nuanceSi et dégage avec une sage 
modération la signification qu'il faut y attacher pour la 
marche générale des idées réformatrices. H expose le 
su^et sans omettre aucun détail, dans une dissertation 
vigoureuse, exempte de hors d'œuvre. ... Le plan 
n'est pas un instant perdu de vue; la méthode est 
excellente. ... Le livre récompensé est un livre 
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m PREFACE 

distingue profondément réfléchi, d'une lectnre attaeh- 
antei* 

Since the publication of the work in Paris it has been 
carefully revised and brought up to date by the author, 
who has rewritten the concluding chapter and added 
two important Appendices for the English edition. 

In examining the part assigned to women in the 
diflferent elective bodies and puUic offices» the author 
has thought it would assist the reader to supply him 
with the necessary informjktion concerning the character 
and oiganisation of each institution. In the opinion of 
the Publishers this lends an additional value to the 
monograph, and they do not think any apology is 
needed for leaving this information exactly as it stands^ 
including that which relates to English-speaking coun- 
tries. If the ordinary English citixen knows the 
institutions of bis own oountiy, he is» as a rule^ im- 
perfectly acquainted with Colonial and American in- 
stitntioosL 

The volume is believed to be a unique attempt to 
collect^ and to reduce to a system, all the availaUe in- 
fcNrmation on the subject with which it detls. 
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INTRODUCTION. 

FboM the veiy b^^nnîng of liistoty womaa appears 
everywhere in a state of complete subordiofition. Law, 
wliich comes to regalate hy fixed rules the relations 
of men in society, sanctions the subjection of woman. 
At Rome, legislating for the universe, this tenet is for- 
mulated in the harshest terms. Christianity, though 
bringing with it a refining influence, does little to alter 
woman's position ; the Canon Law cannot forgive her 
the sednction of Adam. " Adam per Evam deceptus est, 
nnn Eva per Adam. Qnem vocavit ad culpam mulier 
justum est ut eum gubematorem assumât ne itemm 
feroinea facilitate lahatur,"* The barbarian society, 
which rises in the place of the Greco-Roman world, 
founded as it was on force, shows no greater will- 
ingness to recognise tbe personality of woman ; her 
legal atatua here is one of perpetual tutelage. As 
social and economic conditions develop and diSerenti- 
ate in the course of the Middle Ages, tbe unmarried 
woman gradually liberates herself from the legal rcstric- 
1 " Ad&m was beguiled lij Eve, not Ere hf Adsm. It U jnit 
th&t womftn should taka m her ruler him whom she incit«d to sin, 
thnc he may nut fall m second time through female levitj." (St. 
Ambrose quoted in the Decratol ; Décret. iL, p. 23, c 17.) 
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tioDS embarrassing her eveiyday life^ that is, in the 
domain of private law. Then, since the fendal system 
attaches political power to the patrimonial ownership 
of the soil» the woman of noUe birth, by her ability to 
inherit^ gsins access to that power. Before long, 
however, the territorial sovereignty thus parcelled ont 
becomes reonited and concentrated, with all the poli- 
tical power associated with it^ in the hands of the 
monarch; the confoâon between poblic and private 
law bq^ *to dear away ; and through this doable 
process^ vi»^ in the exbting order of things and in men's 
ideas, woman is in a fair way to be condgned for ever 
to the region of private law, to the comer left there for 
her occopation. 

But the French Revelation bursts ont^ and henceforth 
everything in the State and society is doomed to change. 
The pontion of woman, it is tnie^ is noi altered at once 
by the Revolation. Nay, mors^ it is the French Revolu- 
tion which puts the final toodi to the separation of 
private from public law; bat it does something more 
than thisL It proclaims throogh the world the reign of 

* natural righL" The sovereign authority of the latter 
confers on every human being the titles required to 
support any just daim. AvaiKng oneself of that 
authority, one could meet^ by raising the previous ques- 
tion, all opposition based on the pasl^ oo custom, oo 
traditions consecrated by centuriesL Then after the 

* declaration of the rights of man and of the dtisen," 
the declaration of the rights of woman eould not fail to 
come as a logical sequel It comes and meets with a cold 
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welcome. Bat^ ioasmach as natural right is of eternal 
validity» are not the claims based on it imprescriptible f 
So thought^ indeed, the champions of woman's rights, 
and the demand for them is renewed ; it crosses first the 
channel, then the ocean. The agitation in its favour 
goes on increasing» and by an ever loader clamonr forces 
itself on the pnblic ear. Statesmen and ministers pay 
it their attention ; and the legislator himself begins to 
bow to it. In the politics of some conntries the righiê 
of women obbdn, for the sake of party game» something 
like a negotiable value on 'Change» they are quoted» 
they are speculated upon» by some with hope» by 
others with dread of their coming before long to rule 
themarkeL 

Is a change» then» about to pass over the face of the 
sodal order f Is political life about to enter on an un- 
trodden path? No mind that busies itself with the 
future destinies of sodety can avoid asking itself these 
questiona 

From the indistinct din of the thousand voices ring- 
ing in the lists of politics^ it would be no easy task 
to bring out the true answer. We should merely» 
it is to be feared» catch the voice overpowering for 
the moment the rest. Opposite» however» to the 
political arena in which the various tendendes» striv- 
ing to force themselves upon sodety» wage their 
struggle^ there is an umpire» well placed for surveying 
what is going on. That arbiter is the Law. In its 
threefold aspect of legislation» judicial opinion» and legal 
doctrine» it watches the contest^ marks the blows, but 
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records onlj sudi ts telL Pnme ts it may be to hasty 
impalses, or still oAener to fits» sometinies prolonged fits, 
of forgetfnlnesi^ it yet traces with much acearaey the 
salient and inward angles of the corre which the con- 
science of societies describes in its osdllationa 

Then, by examining the laws of the diflferent conn- 
tries as to the position of woman, with regard to the 
exercise of political and public rights^ <me might be 
able to follow the vxmavbê rights movement through 
its Tarions phases in this and that land, and to perceive 
the limits provisionall/ assigned to it by the conscience 
of the dvilisod world. 

It is this study in history and comparative leg^slatioii 
that I propose to undertake here. lintend to examine^ 
with that q>ecial view, every daas of political and 
public rights in turn, from the exerdse of the highest 
power in the States down to the humblest civic 
functiona 

Se veral savants and puUidsts in Europe and in America 
have been so good as to asmst me in my task. Miss 
Helen Bladibum, editor of the EngUêhwoman'ê Retriew^ 
has graciously placed at my disposal her collectioo of 
American publications on the subject ; IL Aschehong; 
professor in the University of Christiaida; Mr. J. Q. 
Bourinot^ LLD^ derk to the House of Commons in the 
Canadian Parliament ; M. W. Chydemus of the Univer- 
sity of Helsingfors; M. Gnmplowici; profeaor in the 
Univerrity of Gras ; M. Hilty, professor in the Univer- 
sity of Berne; Dr. Kmyavi, head of the 
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Wonfatp •»] Edneatioa Depviment in Cto&tU; >od 
U. lUanoe Tvitiiier, proreaaor in tiie Uoivccsiiy of 
finusels, hare kiodly forwarded traodatioos or analyscB 
of t«xU, or in other ways sapplied me with informatioD 
aa to th« legislation of their respecUre eoontries; and 
Ustly, Mr. Mtmroe Smith, professor to the Focolty of 
Political Science ia Columbia CoHej^e, Kew York, hae 
done mo the great favour of coHatiDg and completing 
my qaotationa from the legislative enactments on 
women's school suffrage, in the different States of the 
American Union. To all these persons I offer my 
nnceroat thnnka 

M.O. 
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iTidividiud Sovemffttty. 

a § I.— SCCCESSIOS TO THE THROSK, 

So long as fiovereigaty waa a personal dignity, as ander 

: the Roman Empire and among the barbarous peoples of 

. the early centuries, woman wai of necessity excluded 

from tho saccessioD to tbe throne. With (he Germanic 

races royalty had above all a military significance. The 

most intrepid warrior, or the ablest chief, became king. 

' The attachment to certain families — which caused chiefs 

to be always chosen from them — was not in itself suf- 

^ ficient to place the women of these families in command. 

' At the most they were crowned in the person of thnr 

husbands when the male line of these princely families 

came to an end. Of this we have examples in the Qothio 

, races. When the dynastic order was established, and 

■ when tho feudal tenure became hereditary instead of 

personal, the holder of the fief could nominate his 
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daughters to sncoeed him. The Qennaii eostom, which 
in geoeral was hostile to woman» did not interfere in 
the matters of property and of heredity. The perscm 
having no existence proper in the society of that epoch, 
and social order being summed up in property alone, the 
claims of land were always weightier than the dûms of 
person. So, in the immense variety of tenures which 
fendal history presents to us» we shall find several in- 
stances of feminine succession. Women exercised to the 
full the powers that were attached to the land either by 
proxy, by bailiffii, or in person. They levied troops» held 
courts of justice, coined money, and took part in the 
assembly of peers that met at the court of the lord. 
But with the fourteenth century a reaction set in against 
female succession to fiefs. In order to stop the frittering 
away of the principalities which arbitrary patrimonial 
succession created, a fixed law of heredity was grsdually 
introduced. It was mainly in Qerman territory that 
the need for this was felt. The general rule estab* 
lished there was male succession and indivisibility of 
the throne. The Oolden Bull of 1850 declared that 
all the fiefs held immediately of the empire would only 
be transmissible to male heirs. Anticipating the emer- 
gency of the male line becoming extinct, princely houses 
msde a jKUÂum eonfraUmitatiê^ which conferred upon 
the contracting families, in that contingency, a reciprocal 
right of succession to their possessions 

Absolute monarchy, that aimed at getting all domains 
within its grasp, could not be more favourable to female 
succession ; in transmitting their property to their hus- 
bands, women fonned as it were a centrifu^ fores as 
opposed to the concentrating force of monarchy. Hence 
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there was an ever increasing tendency to debar fenwles 
from succeeding to the tbrone. Bui the good pleosora 
of princes and Fatheily affecttoo often caused this rale to 
be set aside. And the result is, that the present moa- 
archical law which sprang from those actions of personal 
aatbority as well as of ancient traditional customs, is 
very £ar from ahowing a uniform system, as r^ards the 
snccesdon of women to the ctowil 
I (2) The systems in force in different countries may be 

i classed under three beads: 
In certûn countries women are absolutely excluded 
, from sncceediog to the throne^ This is the order of 
I tiie Salic Law. The prototype of this system is furnished 
i by France where Salic Law first originated. The ex- 

elusim of women from the crown was the custom in that 
\ country ever since the kiogs of the first dynasty. Under 
^ the féodal system, it is true, there were several female 

fief^ but in the Ht At Fro/Me male Bnccesn<m was at all 
' times absolute. Proportionately as fiefs became merged 
. in the kingdom of France, this rule gained wider appli- 
. cation, and finally became public law in Uie monarchy. 
^ Known by the name of the Salic Law, it had its basis 
J less in a written docnnient^ than in the general concep- 
\ tion of woman as an inferior being. "The kingdom of 
^ France," sud Froiaaart, " is of such great nobility, that it 
^ must not be suffered to pass by succession to the female^"* 
j " The daoghters of France," so DutJllet explains, " are 
. perpetually debarred from the crown by custom and by 

I ^ As ws knov, tlio iwm* Snlio Law ratDj belongi to a ood* of 

^ proMdnn and of printa and ponal Uw wharùn not tha aligbtaal 

J mntlian U nuda of tha right* of mooeasio& to Uia thimia. 

« 'Book L, chapt zxiL 
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a spedal law of the house of France founded on ihi 
pride of the French, who conid not bear to be roled bg 
their own women folk.**^ In 1316 Philippe le Long 
when succeeding his brother, Loois le Hntin, had, for i 
whil^ to defend his rif;ht to the throne against his niece 
bat the claim made on her behalf was rejected. Twdvi 
years later a amilar dispute had more serious results^ fa 
it brought about the Hundred Yean' War. Edwsrd, 
King of Finghmd, while admitting the exdurion of womeB 
from the throne^ did not consider that this law touched 
their male descendants^ and, as he was a nearer mail 
relative of the late king than Philippe of Yalds^ 1m 
maintuned that it was to him, Edward, that the crowi 
belonged. From this long, bloodj war, Salic Law emeiged 
▼ietoriously. It was again called in question during tlu 
troubled period previous to the Bourbon succesaon ; witl 
Henry IV. its triumph was final. Perhaps the dedsio» 
of the Pkris Pariiament of June 28th, 1599^ dedarin] 
any arraniiement ** made to the prejudice of the SaUi 
Law," to be null and vdd, had also some wdght in thi 
deddoiL 

On the eve of the Revolution, when there arose thi 
famous question which occasioned such floods of ink 
tnjL, ** if France had a Coostitution,** the Salic Law wai 
dted as one of the artides of this ** Constitution.** The 
Parliament of Pkris, esger to have its say, believed thai 
it had discovered seven artides in the aforesaid Oonstito- 
tion, and in 1787 it set these forth as follows : — 

** The Parliament of Paris dedares that Frsnce is s 
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mooarcby goverood by a king ocuordiug to the ]»ws; 
and that of these laws several fundameotal ones com- 
preheoded and saactioaed, fii-st, Tbe right of the reign* 
ing bouse to tbe throne from male to male in tbe order 
of primogeaitare. Second, The right of tbe nation 
freely to grant sabsidies by the agency of the States 
Qeoûal. . . . Seventh, The Court (tbe Parliament) pro- 
testa against any vîobitîon of tbe principlet here laid 
I down." 

I It was the ConatitvarUe Assembly that first gave the 
\ sanction of written law to the Salic custom. Tbe ^am- 
\ tion gave rise to no donbta. When at the aitUng of 
\ August 27th, 17S9, it was proposed in the National 
I Assembly to discuss tbe articles relative to the monarchy, 
' it was remarked "that they already existed in the 
minds of all Frenchmen, and it was impossible to resist 
tbe evidence of these prindples." Pétion added tfaot 
, " among the articles there were many of evident utility 
; to\be French people and their peace, such as the main- 
_ t^nance of the monarchy, the male succession to the 
^ throne, the exclusion of females."* At the evening 
sitting of the same dat^ Uounier read Chapter IL of 
; the project of the Constitution, one of the articles of 
, which stated : " The crown is indivisible and hereditary, 
. from branch to brancb, from male to male, and by order 
, of primogeniture. Females and their descendants ore 
^excluded."» On Sept 15th, 1789, "the National 
^ Assembly unanimously dedared as fundamental laws of 
. the French Monarchy, that tbe person of the King is 
; sacred and inviolable, that tbe throne is indivisible, that 

Ï » Reprint of tha eld " MoniUnr." P. 1860, t L, pL 387. 

Ï ■Aùi.p.SBa 
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the crown is hereditary to the reignisig house from male 
to male in order of primogenitare and to the perpetual 
and abaolaie exclusion of women."^ In the final text 
of the Constitution of 1791, these provisions were in- 
serted in Title iil» chapi iL» sea 1, art 1. The Im|)erial 
'Constitutions of 1804^ 1852, and 1870^ reproduced them. 
On the other hand, the Constitutional Charters of 1814, 
of the Bourbon Bestoration, and of 1830, of the Orleans 
Monarchy, omitted to state the order of the succession 
to the throML 

The other countries governed by Salie Law in all its 
rigour are Belgium, Italy, the Scandinavian kingdoms, 
Luxembui^i^ and Boumania. The fundamental laws ol 
these monarchies expressly state that women and their 
descendants are excluded from the throne. The Italian 
Constitution briefly points out that " the throne is here- 
ditary in conformity with the conditions of the Salic 
Law.** It was by the application of this law that Lux- 
emburg became some years ago detached from the king- 
dom of the Ketherlands. This Grand Duchy became 
connected with Holland, in 1815, by the personal union 
of the Orange-Nassau Dynasty. But bom time im- 
memorial there prevailed in Luxembuix the custom ol 
male succession, whidi has been formally recognised by 
the Succesâun Union of the Nasmn family of June 
SOih, 178& The treaty of Vienna of 1815, and that ol 
London of I8G7, both stipulated that the rights of malei 
to the suceesrioo of the Grand Duchy should be main- 
tained. The Constitution of 1868 acknowledged it (Art 
S)« and when the King-Grand Duke William lU wai 
succeeded in 1890 by his daughter, Wilhelminai thi 
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bon<b wliich bound Laxembni^ to the Netherlands were 
lawfnll/ broken, and the Duchy passed to the nearest 
of kin of the other branch of the Houw of Nassao. 

(4) According to the second system, Uie fcmala 
soccesûon îa admitted, hut only in a sabsidiary form, 
that is to say, the crown passes to women in defaalt of 
male heirs to the reigning; house. It ts thns that the 
order of snecessïon is established in Austria, in mwt of 
the German states» and in Greece. 

Hie Austrian order of succession was established by 
the famous ' Pragmatische sanction " of the KmpenHr 
1 Charles VI, in 1713, which admitted to the tbnme, in 
I default of mole heirs, the danghters (arch-duchesses) ot 
i the late emperor, passing over the heads of princesses of 
I the elder bianehea. 

\ ^0 ^'TTÏwtïng laws in the kingdom of Fmsma are some- 

i what obscure. Art. 53 of the Cunstitution declares that^ 
j " in conformity with the laws of the Boyal House, the 
i crown passes to male heirs in the order of primogeniture 
^ and in direct lineal soccession." In defaalt of all male 
I heir^ are women ezdnded or not ? Upon this point the 
I Constitution is duml^ and only stipulates for the order 
I of succession to be observed " in the male line,- wlule it 
; does not state whether that line is the only one qualified 
j for the crown. Nor do the laws of the Royal Hooae 
- (Hau^esetze) solve the question ; they merely ptnnt to 
I an inconlestahle preference for male successimi. Com- 
! mentators on Prnssian law are divided in thûr inter- 
j pretation of these texts. While Zachariss, Grotefend 
J and Scholze^ consider women to he perpetually excluded 
^ iSchnlie, "DaaStMtovcht dm Kœnigrriohi PreuMen," p. tt. 

t Fimbarg, 1884 (Collection of " Huâbuch â«« oeBenUichen VMiU,' 
\ edit V Fnl Huqaudmi.) 
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from saooession to the throne, von Held, Zoepfl, and 
Roenne* refuse to admit this, alleging the absence of any 
express statement as to the incapacity of women. The 
first opinion is based npon the lo>|[ical interpretation of 
the texts : if Art 53, dealing with possible heirs to the 
throne, only speaks of males« that is because it intends 
to reserve to them the exclusive right of succession, 
q^i de uno dieit de altero negoL But on the other 
band, the common law of Germany having, as a general 
rule, for centuries, allowed to women a subsidiary right 
to tha succession of the throne, there is no sufficient 
reaion for their exclusion in the fact that the articles of 
the Constitution omit to specify this. The controversy, 
however, is not of great practical importancCi owing to 
the Fratenial Pscts which bind the House of Prussia to 
those of Saxony and Hesse, and which ensure male 
sovereigns to Prussia in the event of the extinction of 
the HohenaollemsL 

The Constitutions of Bavaria, Saxony, and Wurtem- 
berg, expressly state that in derault of male successors, 
the crown shall pass to women. Bavarian law even 
allows for the succession of a princess married to a 
foreign sovereign, only imposing the necessity of appoint- 
ing a viceroy for Bavaria, who shall reside in the 
kingdom; after this princess, the throne passes to her 
second son. The law of Baden admits the successioii of 
the female line, but not persons of the female sex, so 
that the throne would go to sons of a princess^ but nut 
to tlie princess hersell 

With regard to the Imperial throne of Germany, no 

* L. V. Eanna, '*I>m Stifirecht d«r Pfimltcthen U^mmttèiim^'' 
4Èk iaili-41, V. L, p. lia 
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special law^i uf saccesûon exist ; by virtae of Ute Consti- 
tution of tlie Empire (Art 11), tlie Imperiftl dignity 
belongs by right to tlie monarch who occupies the throne 
of Pmssia. 

The order of soccession to thu throne of Qreoce is 
r^;ulated by Art 45 of the Constitution ("the preferenoe 
being in favoar of male heirg^" irrespective of lines). 

(5) Finally, the third system of heredity to the 
throne is where women possess a right to sacceed to Uie 
throne concanrently witli males (succcEwto promtseua). 
This system obtains in Spain, Portugal, Elngland, Kussia, 
and Holland. 

This order of saccession was once termed the Castilian 
Law, and it is in the modern Constitutions of Spain and 
Portugal that we find it set forth in a general manner. 
Art. 60 of the Spanish Constitution is in the following 
terms: — 

" The succession to the throne is to occur in the regalar 
order of primogeniture and by representation, the 
anterior line always being prercrred to the posterior ; in 
Uie same line, the nearer degree shall be prererred to 
that more remote, and in the same degree, the male to 
the female, and, as regards age, the elder to tbe younger." 

Applying this rule to the actual reigning dynasty of 
Spain, Art 61 of the ConsUtution determines that when 
the lines of lej^timate descendants of King Alphonso XII. 
shall become extinct, his sisters shall succeed, then his 
aunt, sistor of his mother, and finally his undea, the 
brothers of Don Ferdinand VIL, if they are not exclnd«d. 
But it is preùsely the Intimacy of thiu order of 
succession which the descendants of these " undea," to 
wit, Bon Carlos, dispute; they pretend that tbe real . 
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law of 8aocea:sion to the Spanish throne is the Salic Law. 
Soeh a protest is^ as we know, not limited to theoretical 
controversy ; for more than half a century it has consti- 
tuted a permanent menace to political stability in Spwi, 
and from time to time it has produced sanguinary out- 
bursts {fiariui insurrections) whidi have plunged the 
kingdom into all the honors of dvil war. 

From a legal point of view, the dispute is based upon 
the following facta. In written confirmation of the andent 
custom of the peninsula^ Alfonso X. caused it to be in- 
scribed in the famous book of 2as mdt parlidaa (which 
appeared in 12G0) that the soccesdon to the throne should 
always pass in a direct line, and if there were no male child, 
the ddest daughter should succeed (law 2 of title xv. of 
the 2nd parlida), ^ Philip Y. abolished this order of suo- 
cesnoo, and adopted the agnatic succession. This Act, 
inserted in the Autoe Aecardadoê, lib. v., tit 7., auta v. 
(May lOtb, 1713X became the fundamental law of the 
kingdom. The Cortes of 1789, in response to the wish of 
Charles IV., proposed to abrogate the Auto Aeeordado of 
Philip v., and to go back to the immemorial custom of 
the êieU parlidaê. The King accepted, bot exacted from 
the Cultes absolute secrecy until the moment of pro- 
mulgatioa Thi% however, did not take place during 
Charles IV.'s reign. The Constitution of 1812. it is true, 
proclaimed a return to the law of nets parlidas, but the 
CoQstitotion itsdf had only a short life. With the 
restoration of Ferdinand VIL to the throne, the old ofder 

^ Ths b«t aooooal of the old oidsrof ■uooowion ia Spain is oUH 
tlMl gbon bj Higooi ia the Oollsetkai of «npobliahod 
the history of Wnnoê^ *" NtcodslkiiM rdatlvot à k 
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of tbiDj^ WAB re-establiahed. Ai iengtb, in 183t^ Ferdin- 
and VII, who left ac only daugbter u his heir, promnl- 
gated tba Act of 3789; but bis brother, Don Oario^ 
dispnteJ this on the ^ronads that tbe King had no rif^fc, 
after forty yearn, to enforce a law that was still-born and 
had never been sancUonod. Three years later, by virtoa 
of this Law, Isabella II. succeeded to tbe throaty bat tbe 
partisans of Carlos took ap arms in defence <^ the A%to 
Aecordado of 1718. The Constitatioo of 1876, aa we 
have remarked, sanctioned the admisâon of wonm^ 
bat the Carliste always contest the legitiiaacy of audi 
sanction. 

In Portugal, tbe fitness of women to succeed to tbe 
throne is recognised by Art 87 of the Conatitntioo, 
coached in terms identical with those of Art. 60 of tbe 
Spaninh Constitution. 

(6) The texts of Knglish constitutional law do not 
contain formal provisions aa to the order of soocesnoa 
to the throne. The Act of Settlement of June 12tli, 
1701, only ensures the crown to descendants of the Prin- 
cess Sophia of Hanover. Hereditary succession to tlie 
throne is rcgnlated by common law. The lines followel 
are the same as those for tbe succession to property, 
with a alight modification,* which is akin to the ^aten 

' According to Uie mle of ths Oommon Lsv, which is itMtIf d*- 
rired from the feudal lyitcm, the incceniou of daDghtan doM not 
folloir Uw rale of primogeniture, bat thej &11 inherit the infete m 
oopATceoen, fur, m Blackitona expUini, being all eqtullf iooapaUa 
of perforaÙDg i.ay petwool lerrioe, and therefore one main leasaa 
for preferring the eldeit not applTin^ ernih preferesM wooli be 
iaJDrkm to the icit. However, the ■noceeMon by primogenitnek 
erenuaong fenudee, take* pUce m h> inheritance of the sown i 
wherein the neceaû^ of a aole and detetmioate laooenioa is as 
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which, as we have j oat seen, exiafa ia the Iberian penin- 
aala. And tiiia is, that if in the sime line there are 
no male heirs» the saecession reverts to the eldest of the 
princesses, although there may be princes of younger 
linea It i4 thas that Qaeen Victoria succeeded hor 
ande^ William 17^ who left no issue, but who had two 
younger brother^ the Duke of Kent and the Duke of 
Cumberland. The Duke of Kent having predeceased 
William IV^ his daughter, Victoria^ as representing the 
elder line, took precedence over the Duke of Cumber- 
land. It is the most recent, but by no means a 
unique instance of a woman succeeding to the crown 
of England. Not to mention the illustrious Queen 
Elizabeili, set^eral of her sex have worn the British 
ecown, vis^ Mary Tudor, tfary, daughter of James 11^ 
and Anne, her niece. Mary Tudor induced the Parlia- 
m«it to vote that a queen should enjoy absolutely the 
same rights as a king. The Parliament did not grudge 
her the Bill asked for,^ because royal power, even 
as enjoyed by males^ was in England considerably 
limited. Upon the accession of Elisabeth, Aylmer, 
afterwards Bishop of London, in confuting Knox's 

frs«i in the cm« MX M in the otlMT (8t«pheii't CcMnncntAriM on the 
Laws of SnglMid, foandod oo Bhcktlooo, Uth sdit, L., 1800, toL 
L9pp.38M9iX 

^ ICtf. MM. iii., e. U dodunM "the ri|^ts of tho quoon to ho m 
dMT that noQO but tho maliteooi and ignoruit oould bo indoeod 
•ad ponoAdod onto this Erroor snd Fol^, to think thst hor Big)i. 
asM oooldo no shooldo ho?o, oojqjro, snd om soohe Ijko RpjaQ 
Anelhoritio • . . nor doo no oxoento and om all thingM oonooniing 
Iho statstM M tho kings of this Rsahn hor HMioi noblo progonitoms 
LsTO hofotofofo dooo, onjcjod and oxordsod * (StatotM at laif% 
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ptotesfc against female government, ^ stated : " It ia sot 
in England so danjureroas a matter to have a wohuld 
ruler, as men take it to b& For, first^ it ia not she that 
ndetli, bat the lavs, the executors whereof be her jodgea. 
Secondly, she maketh no statntes or laws, bat the hononr- 
able court of Parliameni" ' 

(7) If, according to tlus doctrine^ it is oonstîtatioiul 
government which in England has penuitted women to 
ml^ in Baasia the same result has been achieved t^ 
antocraUe government When, for State leaaon^ Fetn- 
the Great violently pnt his own son beyond the readt 
of the throne, he declared that monardis were abaolnte 
masters to dispone of the crown as they liked. ' There 
being no fixed mles for snccession, palace revolutitMia 
placed women upon the throne, after the great Emperor's 
d^ath, for nearly three-quarters of a century. When 
finally the order of eaccession was r^^olated by a staiate 
(in 1797X the right of women to the throos was 
expressly recognised. Art 5 of the fundamental laws 
of the Rossi&a Empire states that 'both sexes have 
a right to succeed to the throne, but tiiis right belongs 
by preference to males in the order of primog^tore." 
nie law then determines the order of female sooceasioa 
in a very detailed but r&ther obscure manner. The {uth 
of it amounts to this, that bo long aa in the same line 
there are mole heirs, direct descendants of male Bove> 

^ Knox auallad feuule garemment in a work entitted, " Bbat 
of tha ^nmpet ^untt the Momtrooa Regiment of Vonwo,' 
which wsi direetad Agùnat the former Qoean Uaiy. 

* HaDmiB, "The CoiutitiitioDal HUtoiTaf Bntf«nd.^7tt adif., 
in 3 Tolnmet (L., 1864), t L, p. SSL 

• Iaw KÂ dth FebnuTj, 1788. 



Ill l iii ff Mii rM t ffi M -i iiii^<i rff <iii n » mr i H M ff a n [rn iii Tt <ii Tirt i V<f <M Tlr i ri< i fti^ i n 



m»t 



Jf/CMTS OF VrOMRN. 



reigns» the males abeolately exclade the femalea Li de* 
fault of the said males^ the crown first passes to the epg- 
nate descendants of the last emperor, secondly to those 
of his sons» and thirdly to those of his daoghten^ the 
male brandi being always preferred to the female ; but 
in the branch itself males only exdnde females in the 
same degree^ so that a younger brother would exdode 
his dder sister» but the dder sister» if not married, 
would exclude the sons of her younger nster, to dte the 
instance given in Art 12 of the fundamental lawa 

The fundamental law of the Netherlands» revised in 
1887» fixes the order of female suocesâoa in the same 
way as the Russian statute. ^ Thus these two countries 
a«ign to woman a lower place than in Spain, Portugal, 
or England» where if there are no male hdrs in the 
first dqiree who are entitled, females can succeed to the 
throne. In the empire of Muscovy, however, and in the 
kingdom of the Netherlands» they cannot succeed until 
all male heirs» from male to male» are extinct An in- 
slance of this occurred in Holland at the decease of King 
IV^ in 189a 
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Begency i* * substitute for Royalty» where the minori^ 
or the ill-health of the monarch prevents bis disdiaiging 
his dutiesL The method of ap|)ointment is threefold: 
(1) by the King's testamentary appointment or other> 



« la dflCMdt of nsls dMeendiuita frcMS son to son, tte 

lo Uis dMightors of tho Isii Idi^ sad aflsr Umsi is tiM 
dM^btofs of 1ÛS msK and thoa of Us fiSMli diinisilsnlB (Alt 
U-1^ 
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wise; (2) by righthil devolatJon on memben of tlis 
Buyal Euraily ia the order settled by tlie fandunental 
Uws; (3) 1^ the ebtnee of Parliament made in eadi 
particalar case. The order here given marki the soe- 
cessive phases of the dcrelopmeot of that institation ; 
at Bnt the B^i^ey by the King's nomination, eominjf 
down from the time when patrimonial estates «ere 
held sabjeet to the pleasure of the soverdgn ; then the 
fixed order removed from the pleasure of the King but 
given over to the chance of birth ; and lastly, the dele- 
gation to a polilieal magistracy by the representatives of 
national sovereignty. The first-named system of mon- 
ardûcal lav, which has lasted for a long while, and has 
not yet wholly disappeared, was most favooraUe to 
women. It allowed them to succeed to the rAgen<y even 
in coontries like Franca where the Salic Law was in foro& 
Regency being only a temporary delegation of the powen 
of sovereignty, the admission of women did not raise the 
eame objections as when the qaestion was one of the 
permanent occapatitm of the thronei Their exelaaioa 
from the sncces^on to the throne was indeed a reason 
For conferring opon ihem the R^ney. As the female 
Regent coald not a^re to the throne nndor the Salie 
Law, there was no fear that she would sapplant the 
legitimate sovereign ; not to reckon on maternal afieetion. 
whtcli alone shoold be snffident to prevent her from 
any wrongful attempt agunst the infant Kinf^ Thai 
in the hands of a woman, the gnaidiansUip of the' crown 
was doubly asfs. Hie Queen-mother, as l^[al guardian 
Cor her stm, comlnned by right the guardianship of the 
in&nt with the tmst of his property, and of lus kingdom 
as well It was only when the French Revcdution pn( 
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aa end to the existing confusion between publie «nd 
private law that a distinction was drawn between the 
gnardianship of the King and the governing of his 
kingdom. This led to the restriction of the rights of 
women BegentSL 

(2) In France, under the atkdffa régime, female R^^nts 
were not looked upon with disfavour, their total reaching 
24^ or 1 sister, 2 grandmothers, and 21 mothera There 
was no fundamental law calling them to the Regenqr.^ 
Being usually appointed by their husbands, female Bo- 
gents often found their power disputed by male relatives 
or by the nobles of the kingdom. Tbey generally ruled 
with the aid of a council appointed with the object of 
either supplementing the female Regent's inexperience or 
of allowing different factions to be represented in the 
Qovemmeni Under absolute monarchy there was no 
longer any council associated with the female B^jeni 
The Parliament of Paris screened by its authority that 
diange ; it even cancelled the will of Louis XIIL, whidi 
pcovided Queen Anne with a council, and appointed the 
Duke of Oriéans Heuienant-général of the realm. 

It was the (JonêtituarUe that, by an organic law 
s e ttl ed the question of the Begency. It separated the 
latter from the oflBce of guardian, the mother of the infant 

^ AsMMif tha diir«r0Dt doemntiits we have cm this sabjeol^ the 
■Mat bsportani is tlie ediei of Ohariss VL, prooUimed oo Seih 
DeoMiUr, 1407. It decUmd tlut Kinici daring th«ir mtnorHgr 
sbottid forero nibjeei to the good advice, delibefstions, and couneeb 
of their Qneea-nothen;, and of the neareei of kin of the blood 
lojal, and abo eabjeei to the deliberations and ooonsels of the 
Oon st a bl es and the Chancellor of FVanee and other di a cree l mm 
(pee the doewaeata pnbliahed in the appendix to ** Précb hieloriqne 
4ffs l é g eo e es en France,* par Dofan and Solar. FluriSy J84f)L 
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SoverngQ being appointed goardiaii, «bile the Bt^niy 
was bestowed on a male rclatave of the Einf^ the 
nearest in order of heredity. Women were expresdy 
debarred from this offio& The qnesUon formed the 
subject of a debate in the Assembly. Whea submitting 
the Bill for the Bc^^eney of the realm, Thoaret said in 
bis report : — 

"As it is not in the private interest of the King and 
of bis family that the nation has delegated to them 
hereditary Royalty, so also it is not in the interest of the 
minor King that a Regent is appointed ; neither is the 
R^ency a right inherent in the family. It is herun - 
that this office differs essentially from that of guardian, 
this latter being solely in the interest of the mincn*, 
wbcreas the Regency is a magistratare instituted 
in the interest of the people. . . The committee pro- 
pose to delegate the Regency in a direct line to Uw 
eldest and nearest male relative. . . It is futile to Bet 
forth reasons for the absolute exclusion of women from 
the Regency ; you have already expressly decreed tiiat 
they be debarred from succeeding to the crown. . .* 

However, the ligbU of women to the Regency found 
defenders in the Extreme Right of the Constituant, 
among whom were the Abbë Maury, Cazalès, and othen. 
In an impasâoned speech, the Abbé Uanty qaoted ex- 
aoaples from the past: "It may be imprudent," he re- 
marked, " to nominate perpetually the mothers of E^ngs 
as Regents, but is there not also some difficulty created 
by their perpetual exdusion ? A custom confirmed by 
so many precedents deserves particular respect, and it 
would need most powerful reasons to warrant its repeal 
by law. . , . The will of the nation shnold never be 
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feUerecL^ . . •" This speech made but litUe impresûon. 
* The Salic Law,** remarked Clermont-Tonnerre, when the 
question was again discussed at the next sitting, ~ the 
Salic Iaw, which excludes women from the throne, would 
also seem to prevent tbrâr temporarily occupying it 
Moreover, long experience has taught us what ill-doing, 
ii\iustiôe and weakness usually result from such rule." 
Thouret vigorously opposed the appeal to precedent in 
favour of women, remarking : ** Former custom does not 
estaUish a claim ; principles and reason should guide us, 
and these both exclude women from the Regency."* De- 
spite the intervention of Cazalës, the Assembly decreed 
that women be excluded from the B^^qr. At the 
same time it adopted the following measures : " The Re- 
gency of the realm confers no right whatever upon the 
person of the Eling when a minpr." * The guardianship 
of the King during his minority is to devolve upon 
his mother, and if he have no mother, or she be 
married again at the time of her son's accession, 
or if she should re-marry during his minority, this 
guardianship is to be delegated by the legislative body, 
but not to the Regent and his issue nor to women." 
While clearly defining the principles of public law, these 
articles of the Constitution satisfied all legitimate in- 
tsresta The risks to whidi a boy monarch was exposed 
during the Regency of an interested person, were pre- 
vented at the outset by the clauses protecting the minor 
from the influence of the Regent or of his family ; while 
at the same time the rights and duties of maternal tender- 
were allowed full soopsi 
The Constitution of 1804 (the ftfno^us earmUU ar^fani- 
• •' Menilear,'' t viL SilUag of SStod Msidi, 179L 
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gu« of the 20tb jUyrltd, year XIL), maintaiaed the exclu- 
sion of womeo from the Kegency ; bat that of the 5th 
February, IS13, went back to the old syatera. It stated 
that : " In case the Emperor when a minor shoald sncceed 
without his father having disposed of the Regency of the 
Empire, the Empress-mother is entitled to be the guardian 
of ber son and Regent of the Empire." The powers of 
such a Regent were limited by a coancU ; and, to pre- 
serve these intact, she was not allowed to marry again 
(Art 2). 

The Cuiistitutiooal Charter of 1814 and that of 1830 
contained no references to the Regency. The anforta- 
nate death of the Duke of Orleans, the eldest son and 
heir apparent of the King Loais Fbili]ipe, drew attention 
to this deficiency, and by a law of August 30th, 1842, 
it was deter/uiaed that " the Regency should belong to 
the prince who was nearest to tbe throne iti the order of 
succession " (Art. 2). Consequently this meant the ex- 
clusion of women. Art 6 of the same law appointed as 
the Sovereign's guanlian the Queen-mother if she did not 
re-marry, and failing her, the Queen or Princess, his 
paterna.! grandmother, if she had rcmùned a widow. 

The second Empire, by the sinaius consuUe of July 
17th, 1856, took up again the ahuUuB amsvlU of 1813, 
which in default of a Regent appointed by the infant 
Emperor's father, invested the Empress-mother with the 
guardianship as well as with the Regency. It was under 
female Regency that the Empire, the last monarchical 
régime, ended in France, in 1870. The Emperor Napoleon 
III., leaving for the seat of war, appointed the Empress 
Eugénie Regent 

(3) In countnes where the Regency is bestowed by 
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right upon the relative of the infant sovereign (as in 
Spain, Portagal, Russia^ ^ I^aIJi the German States, 
Ân8tri% and LoxemburgX women are sometimes ex- 
daded and sometimes admitted nnder diverse conditions. 
In Spain» Portugal, and Bossia,* where females snooecd 
to the throne ooneorrently with males, they obtain the 
Regency nnder the same conditions. As to the two coon- 
tries of the above mentioned, where the Salic law prevails, 
Regency is strictly agnate in Loxembarg ; while in Italy 
it devolves by preference upon agnates, but in default of 
males capable of assuming the Regency, it reverts to tlie 
Qoeen-mother. finally, in Anstria and in the German 
States^ where cognates possess a subsidiary right to the 
crown, their condition is a less favourable one for exer- 
cising the functions of Regency. In Austria^ Prusnai 
Saxony, Hesse, and Mecklenburg, Regency is agnate. 
In Bavaria, Wurtemberg, and some small principalities 
like Oldenburg and Brunswick, in default of agnates the 
Regency is bestowed upon women in the follovnng order : 
— In Bavaria, if the Regent has not been nominated by 
the King, and in default of sgnates capable of assuming 

^ In RaasSs, m in BsTsria and Aottrisi the RagsM^ is in the 
int plftoe bj appointasot 

* AitklM er «ad 71 of the Sptniih ConatltatîoD (the R^gea^ 
belotifi to the lather and mother of the Kingi and ia their defaoH 
lo the aaoendaDt who k naarart ia toooeatiop to the erowa); Artkle 
9f ol the Portofiieie OonatitotîoQ (the K^gcmcsf k ooofened on the 
saeeodaat of the i^»*^ Maraat in snooetaion to the throne» la 
defaali of heia the Resent k nominat^id hj the Ooctea ; and «eaa 
while the gorenuDent k eoodooted bj a provkioQal Rggit nnder 
the praaideoej of the widowed Qoeen) ; Àrtiole 83 ol the BoHisa 
fsadaBeotsl lawa ( p roriakioi limilsr lo the SpsaidÉ Omistiti 
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the R«^DC7, thU reverts to the Qaeen-dowager. ttSun 
literally, this does not make it % «ins quA non tluit tlw 
Koji^t be the mother of the Kinj^ minor. It is saffidani 
that she be the widow of the I^ King; on the oUmt 
hand, it is not enoaj^h for the Princess to be the motiier 
of the King minor if her husband have not been KU^ 
In Wiirtemberg, in defanlt of agnates, the B^iency !• 
conferred upon the Qaeen-mother, and, failing her, npoa 
the paternal grandmother of the King. The same order 
holds good for the Qrand Dachy of Oldenbnrg and the 
Dnchy of Bmnswick. 

As regards the Empire of Oermany, the mles frmmed 
for ProNsia apply to the Empire alao,the Imperial erowB 
being indissolnbly attached to the kingdom of Fnisna. 

(4) In England,* Holland,Swedea and Norway.Denmark, 
Belginm, Roumania, Servia, and Greece,' the Bcgeney îi 
not acquired by right In these coontriea^ wheneTer 
a King is prevented from governing by minority or 
by illness, a special law, made ad hoe, provides for a 
Regency. In sndi cases can it be delected to ^maun. F 

Tiie fondamental laws of the monarchies jnst men- 
tioned, while leaving the choice of a Regent to the Logiala- 
ttve body, for the most part make no spedal mentiotk of 
the sex of the person to be nominated to the B^jeney. 
It is only the Danish law of February 11th, 1871. which 
requires that the B^ent shall be of the male sex. Then 
the law of 1810 relating to the order of succession in 
Sweden contains a vagne and incomplete referenee 

1 bea " Tha Engliah OonatitatiDn,'' by G. Bowyer, L. 1841, 
p. 207, on the role* Mtablûhed bj precedenU in BngUnd. 

* In Or«oM the Regescr renderad neceMnrj b; tha King^ n»- 
oril7 i> oonfenod Vy ft ipeoial lav, if the lut King hu not n< 
ft lUgut. 
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thereto when it states thai "daaghters of the Royal 
Hoose and their heirs^ though male» have no right to the 
crown wiT to the government of Sweden." The Uws of 
other ooontries are ahsolatdy dent upon the sabjeetw 
In the absence of pott^ive texts» the order established 
for the sucoesnon to the throne ooght to be the order to 
be applied to a Begenej. If women are excladed from the 
throne, to allow them to cccapy it even temporarily 
woold be contrary to the fondamental roles of public 
law in the coontiy. But where women are able to 
succeed to the throne, there is nothing abnormal in its 
being temporarily confided to their eara And precedent 
is in favour of this solution. Thus^ in England and 
Holland, which allow of the eu^eeeeeio promieeua^ 
wiHnen have been admitted to the Regenqr. Under 
George IL in England, the Dowager • Princess of 
Wales was eventually nominated B^^t; the Duchess 
of Kent was nominated to fulfil the same func- 
tions should her daughter, the future Queen Victoria^ 
accede to the throne when a minor. Neither of those 
princesses had the opportunity of discharging the duties 
of Regent In the Nctheriaads the law of August 
tnd, 1884, appointed Queen Emma Rq;ent of the reslm 
during her widowhood in case of the minority of the 
successor to the throna la 1890 this law had occanoo 
to be enforced. 




CHAPTEK IL 

CoUetAive Soveràgnty. 

The exerdse of supreme power no lonj^er betcnga ex* 
elnsively to princes, bob emanates from the natuHi ejther 
by itsdf or joined to representatives of historic dynasties. 
In other words, sovereignty has become eollecUve iuteed 
of indiviiloaL Its direct exercise by the whole body of 
dtizens beinf; impossible, it becomes necessaiy to dele- 
fjato it to mandatories, so that collecUve sovereignty 
consists practically in the right of sharing in the eleven 
of representatives at the national assemblies, and m 
being qaalified for such a mandate. 

In the enjoyment of these rights, what is the condition 
of woman? Almost everywhere she is ezcladed. Tin 
female political vote is still nothing more than a ohUm. 
The attempts to secure it by lej^slation, or by patting a 
wider construction on the law already in existence, have 
ùgnally failed except in one or two unimportant case*. 
A rapid review of such attempts, more especially of tboae 
in the domain of judicature, will clearly show the legal 
poâtioD in which women are placed with regard to 
poGtieal suffrage 

§ 1. — Fbancb. 

(1) In the preceding chapter J pointed out tliat in 
the Middle Ages women of noble birth were not ab- 
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solatdy excluded from political power. Apart from 
dynastic sovereignty in the proper sense of the tenn, 
whidi oonld suitably apply only to great fiefs, the 
heredity of feudal tenures conferred upon women the 
prerogatives of public power in a considerable number 
of small signioiiea Later, in the elections to the States 
General, we shall find examples of women of the lower 
classes taking part in electoral assemblies.^ Under ab- 
solnte monarchy the question of woman's political rights 
could never arisen but through the salon and the alcove 
she soon rose to be a power in the State. In the 
eighteenth century woman is ^ the prindple that 
governs^ the reason that directs» the voice that com- 
manda. She is the universal, fatal cause, the origin 
of eventSi the source of things. . . . From one end of 
the century to the other, the government of woman \m 
the sole government to be seen and felt» having the 
steadiness of purpow and the spring, the reality and 
the activity of power." (De Concourt^ " La femme au 
XVin* siëde," p. 372.)* Bot she in no wise sought legal 
sanction of her power; nor was this claimed for her. 
Li the great enunde for the recognition of unacknow- 

^ 80 in the ft|^sUr of the towns which sent daputiss to the 
8lslss of Tear ia 130fi| there sre SMotioiied, for Ftrri4r«s ncsr 
Bessliea (in TousineX Mreril men sad womoii on their own 
behslf, sad sko on biihai: of tho Ohordi (Bootsrio, «"La Fkmnoe 
sons PhOippe Is Bd," p. 444. ky^\ 

Afsla, si the deetions to the Btstss OeDend of ItaO sad 
VM% widows end dsashters holding sefMumte pcopeilf louk 
patt in the ■— mbliei whidi mot to drew up s lisi of griovaaoes 
sod to ^oooe doUififoe to preeeat it st the hesdqssrton of the 
SMtle wvd (A. Boheso, TU» rtpvtftilatîoii of OU ikità êtiaiê el thé 
swmtflM qf the f AM ulmU Jar érawim§ «y airfpwi^ ** Bemo 
BhSoff^ae,** 1889^ t mxL, pw N). 
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ledjjred rights, io which the eighteenth oeatory philoao- 
phere enj^aged, no atteotion was paid to the ccHidition of 
women in the State. The illostrious preeanon of tlw 
Bevolution, who were the spiritiul guides of the age^ 
wonld not admit that woman wu fitted for any rM« 
but that of private ]if& Not only did Uonteaqaiea 
express his opinion that "nature hod given woman 
aocomplishmenta, and intended tliat her aacendeney 
should not spread heyoad them,"^ but Rousseau Um- 
self declared that wonian was specially created in order 
to please quul' 

Ou the eve of the Revolution, however, a great vmw 
arose in favour of the political emanàpatitm of 
women. The voice was that of Condorcei He ooold 
not see why the benefits of rights recently socored for 
humanity should not extend to the female portion of iL 
In, his Ldirt» (fun foui^eois de Jfew J7avm d un 
(^ioyeti de Virginie (1787), the illustrious thinker 
wrote : " We would have a constitution, the principles 
of which are solely founded on the Tiatural rights of 
man previous to social institaUons," "One of these 
rights we consider to be that of voting for common in- 
terests either peraoaally or by freely elected representa- 
Uves. Is it not in their character of sensible beings, cap- 
able of reason and with moral ideas, that men have 
rights ? Women, therefore, should have absolutely the 
same. .... Eiiher no individual member of the 
human race has any real rights, or else all have the 
same ; and whoever votes against the rights of another, 
no matter what his relijipon, his colour or his sex may 
* " Eaprit dM Lcni,'' UK xvL, ebxp S. 
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be, has henoerorth abjared bis owa"* ** Finally, yoa will 
doabtless admit the principle of the Enj^lUh, that one is 
legitimately subject only to those taxes for which one 
has voted, if not personally, at least throngh the medium 
of representatives; and from this principle it follows that 
every woman is entitled to refuse to pay parliamentary 
taxes. I see no valid reply to such reasoning, at least 
OQ the part of widows or unnuurried women. As regards 
the others, one may say that the exercise of a dtizen's 
rights presupposes that an individual may act according 
to his own free will But then, I reply, that civU laws 
which establish between men and women an inequality 
so great aa to suppose the latter deprived of the advan- 
tage of having a free will would only constitute another 
injustiee. . r^ 

This page of Condoroet's contins all the claims and 
all the aiguments with which the battle of woman's 
political emandpation will be fought in the different 
eountries of the worid. There will be nothing added 
to it^ and nothing taken away. 

(t) In 1789, at election time, several pamphlets ap- 
peared demanding the admission of women to the States 
Qeneral, and protesting against the holding of a naUonal 
assembly, from which half the nation was exduded. But 
the number of those writers who claimed for woman not 
political, bat social, equality, and, above all, a reform in her 
éducation, was still greater.* With one or two exceptions 



» diiffw MM|PI««. Pkris, 1804., lit, 19.SL Ths isms Idsss sie 
siprisH in sa «rtkls puWahsd on Srd July, 1700^ ia the Journal 
éê U BceiM iê 17S9 uaàm ^h^ title ol «'The tdaiMlon oi 
le «itissa fifhla* 

«OIlL. CUaia, « U f<aie ds 1% lUfolatioa,' P. ISO, IL, 
toe. 8ee also *«Lss cskisrs ds Pkris sa 1789,'* poblbbeA i 
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th« cdhiera of tbe States Oeneral contaÏD no moitioa of 
the pollticitl rights of women. When women thenudrâ 
make their voices heard, it is always to ask for an im- 
provement in their material «Hiâition. In a wnnen'a 
petition to the King they ask " that m«D may not plj 
the trades belonging to women, whether drwwmaVin^ 
embroidery, or haberdashery. Let them leave u^ «t 
leasts the needle and the spindle, and we will engage not 
to wield the compass or the sqnaroi We désira to be 
enlightened, to have employment^ not in oider to 
Qsnrp men's antbority, bnt that we may be more 
valued, and have the means of livelihood if overtaken by 
misfortoneL"* Bat ere long women grew bolder; the 
fren^ of the Revolution gave them coarage; they de> 
manded equality, full equality, nothing bat eqaality* 
Upon the " Declaration of the Bights of the Ihn and 
the Citûen," Olympe de Gonges published the ' Dedara- 
tion of the Eights of Women," which ia a euzious 
pcMf iccio of the former manifesto : " Woman is free bran 
and legally man's eqnal. The prindple of all soverdgnty 
resides essentially in the nation, which is only the 
ttiB AuipioM of the Municipal OouncQ of P&rii, in 1889^~l)j Oh. L 
Chuun, t iL, p. 59A. 

' Oitad in " Ii« 6oQÙ>liam0 penduit U Bevolntûo,' hj A. 
LefAQM, p. 183. 

* In the petition of the Udies fa> the National AnemUr, Uuf 
lay on the table a bill oontaining the following prorinon^ (1) AU 
privileKee of the oiale ux to be entîrelj and iiTeTocably dona awaj 
with thronghont France ; (2) The female aex to enjoy the lanw 
liberty, the same advantagea, the aaine righti, and the aame honons 
aa the male aex; (3) the maaculine gender no longer to be regarded, 
eren in a gramniaticB] aenie, aa the nobler apedei, leeing that all 
■pedea and all beinga ought to be and are equally noble; (^ , . . 
(aid., p. 140). 
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anion of the woman and the man. liberfy and justioe 
consist in restoring all that belongs to othera Thns 
the exercise of the natural rights of woman has no 
limits bat the perpetual tyranny opposed to^ii by 
man. . • • The law shoald be the same^for alL AU 
male and female eitiaen% being eqoal in the eyes of 
the law. oaght to be equally admismUe to all digni- 
ties, posts^ and pablic ^>potntmentfl^ aooording to thdr 
capacity, and with no distinctions other than those of 
their virtaes and their talenta • • Woman has the right 
to mount the scaflbld ; she should equally have the lAfjbk 
to mount the tribune.'^ 

The OanditwjmJU Assembly, however, was not to be per- 
suaded It only psid women the somewhat platonic com- 
pliment of confiding "the depot of the CSonsUtution to the 
vigilance of wives and mothera" If in the ranks of the 
AssemUy thns were some illustrious or notable men 
willing to free women from thôr social and political sub- 
jection, like Sieyès^ the Abbë Faucher, and others the 
great minority would not hear of women's political rightsL 
Men to divergent in their opinions as Mirabeau and 
Robespii>ne met together at this point The former, in 
a great speech on public educa t i on, which he had written 
and was going to deliver when struck by death, ex- 
pressed himself as follows : — 

" Man and woman play an entirely different part in 
nature, and they could not play the same part in the 
social state ; the eternal fitness of things only made them 
move towards one commoo goal by asugning to them 

» I hs?e tsksa the IssI of Um PscUflioa from Um 
Mats wydi form sa sppsadis to Deaisl BUnii^ ** Hisloiis 
Rsfolstioa ds iStf^' 1 H, fi 9» 9 toL mdUkm\ 
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distinct and separate places. ... To ttks thtM modert 
bein^ whose maidenly réserve ^vea a duum to tli« 
domestic drde, where all thûr loveeU* qoalitiea expand 
to perfection ; to place them amuig men and a£hin ; to 
expose tliem to the perils of a life which the/ cannot 
leoro to support except by distorting Hwr phynoal 
eonsUtation ; this is bat to obliterate that oxqniaite aea- 
sibilify which, so to speak, constltotes thcdr esaeDoa^ 
and beoomea the goaraotee of their aptitude for til» 
falfilment of those private faoctioiis which a good 
social scheme has assigned to them. It is tu ccmfoond 
everything; it is by vEÔn prerogative* to flatter 
them into losing ught of those advantages by which 
they might beaatify their existence; it is to dégrada 
them in onr eyes and in their own ; it is, in a word, to 
promise them sovereignty and rob them ç/l their 
empire; No donbf^ women ought to rûgn, but on the 
hearth, in the home, she should reign there, and there 
only; everywhere else she is oat of plaeei'^ 

The grotesque and somewhat dismal part played by 
woman under the Terror only too well justiBed the 
language of Miiabean. Having Sung themselves into the 
Revolution with an ardour and an enthnsiAsm not devoid 
of grandeur at the outset, they soon lost all balance, 
intellectual and moraL The Terrorists themselves were 
di^;iisted in the end, if not by their excesses, at least 
by the habit into which they fell, of exciting the 
people, of remonstrating with the men in office, and of 
promoting disorder in the streets. Upon the defeat (^ 
the Girondins, the Montagnards were not alow in getting 

* "TraTftil lur I'EdiMation pnbliqiw," da Oomta ds ICnbowi, 
fonud Mmoag hit pftpen, and pnblûhed hj CUiftnâ. (F. 1791.) 
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rid of ibeir «mister alliat. On the 28lh bromure 1793, 
when a bend of red-capped viragoes foroed ihttr way 
into the lobby of the Commonal Coaneil-diamber, 
Chaumette^ the proctMVMr j^tfnAnoi, apoetrophised them 
in the severest terms. ''What! shall these degraded 
beings who have shaken off and violated Nature's laws, 
be suffered to enter a place entmsted to the gnaidianship 
of dtiaens f Since when have women been allowed 
to abjore their sex and torn themselves into menf"^ 
A few days later Amar, in the name of the Oomndttee 
of Public Safety, asked the Convention to take sseasnres 
against female politidana. . "Should women enjoy 
political rights and mix themselves up with the affiirs 
of the Government f Universal opinion scouts the ideiL''* 
The Convention thereupon decreed the supp t t sa oo of 
female dubs and societies, and subsequently proliibited 
any puUic assemblies of women. The female poBtidans 
completely disappeared. * They did not reappear until 
half a century kter, in lë4a As a matter of fset^ the 
agitation in &vour of women's rights began aooo after 
the Revolutioo of July, 189a It was the sodalisi sdiodls 

» ïaiftanisr,"I^fsoua€so<ltlimdskB^fcialion*(P.iaiO)^ 
i.iL,ri]BQL 

« «' Mooiteai^* i. zrifi., y. Ml 

• Thos, «jB M. S. l4fou?é ia bit book on ^TWÊÉ^Atm 
dss ftaaMs,* sadsd ahaosi viUioat opposUion Ihii poBlksl 
ia whiob tbsrs vss oo wani^ set whidi ssa be csHeâ In^f 
WoaMn ksd, howsrv, bow girii^ sdmirstae iiiaglM to 
for foar jssia, but il vsB by tnuMisoi sppssisasss sssi tihs 
lioa festival or si the tskii^ of the Beslilla . . Afaitlkom 
àKf% of eabliae iaioxieslion, apsii froai Iheee ssMtfaml 
wbieb SIS the poslry oT politioi, bai aoi politiee ileell^ tike 
«I wvaMU vso bslifal, umIsh^ or lidiedbuB (^ 
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and the Saint Simonians in particular, which brought 
them to public notice.^ The sympathies of the legislator 
were invited by petitions addressed to the Chamber bj 

«^ some women of action. The return of women to tbe 

political scene in 1848 was anything bot saeceesfiiL 
It needed all the firmness of conviction of Yietor 
Considérant to propose to inscribe in the Constitation 
the political rights of women. The proposal, however, 
made on 13th June, 1848, in the Commission of the 
National Assembly, which was chaiged with elaborat- 
ing a Constitution Bill, bad no result* 

(3) Under the third Republic, the agitation in favour of 
Female Suffrage was resumed by persons of both sexea 
After vain petitions to the Chamber and the Congreas, 
they thought to claim tlie vote as a legal right The 
question was subsequently brought before the tribunals^ 
and finally, the Court of Cassation gave judgment at to 
the pretended political rights claimed for women. The 
\1 administrative authorities had already had to deal with 

Il the question before it came before the tribunals. In 

|[ 1880, when the electoral lists wei-e under revision, certain 

women in Paris presented themselves at the wxLvrieB^ 
and asked to be registered. When the municipalities 
refused to register them, the ladies in question retorted 
by declining to pay taxes, ''leaving to men, who 
arrogate to themselves the right to govern, to make 
laws and draw up the budget, the privilege of paying 
those taxes which they vote and impose as they choose." 

r jl The Conseil de Préfedwre threw out that plea by laying 



^ See at the end of this yolume Appendix L : The Saint Simon» 
^ i iana and Woman's RAle. 

> Gamier Pages, «< Histoire de la Révolution de 1848 " (P. 1872), 
i.z., p. S66L 
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down in its judgoient thai the obligation to pay 
in no way correlative to the enjoyment or the ezerdae of 
political righto; that the law of April 2l8t^ 1832. had 
determined that taxes bad to be paid by every French 
inhabitant^ and by every foreif^ner of both 8exe% eigoy- 
ing his righto and not reputed indigent; and that the 
worda ''enjoying hia righta»'* were only naed in a special 
and restricted sensei ^ 

In 1885, when the mairieê again refased to indade 
women in the electoral lists, the women ^>pealed to 
their local justices of the peace. The H^peal was re- 
jected. One of the daimanto took her case to the Obnrt 
of Gassation, basing her daim npon the comprehendve 
nature of universal suflfrage, declaring that Frenchwmnen 
were induded as well as IVenchmen in the word IVtm- 
fdii; in accordance with the time-honoured Latin formula^ 
ftfmwfheiatio samumis in seru mosculino ad vJtrwmqué 
9ÊXwm plemmque porrigitur (a reference in speedi to 
the male sex is generally applied to both sezesX Mora- 
over, it was argued that the Constitution of 1848, the 
election decree of the same year, and the Government 
proviso of Mardi 8tb, 1848, had given so ample a 
meaning to the term "universal suShige," that it 
could not b9 intended to ezdude women from it^ when 
ito exercise had even been conferred upon freed slaves. 
The Courts in disposing of the appeal, ddivered 
the foOowing judgment: — ^"Whereas in accordance 
with the t«rms of Article 7 of the Dvil Cod^ tha 
exardse of dvil righto is independent of the qualificatiuo 
of dtisen, whidi alone confers the exercise of political 
rights, and is only acquired in conformity with constitu- 

» ** Oidts d« iMflMS,'' Ifoiiaiy JMfw (ItSOX ^ UL 
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titmal law ; wliereas, if womeo eigoy dvil rij^U ia tbe 
mode determinecl by law, occordiog to whether the/ u« 
married or Mogle, no constitutional or l^al prorâôoiL 
confers npon them the enjoyment, and oonseqaentljr the 
exercise, of political rights ; whereas the enjoyment of 
these rights is a condition essential for enrolment 
on the electoral lists ; whereas the ConstitatkHi tH 
November 1th, 1848, in sulistituting universal for par- 
tial suffrage, from which women were excladed, tmly in- 
tended to confer on citizens of the male sex, who 
hitherto had been alone invested with such right, the rifjht 
of electing representatives of the coantiy to the sevnal 
elective offices established by the Con.<ttituUona and the 
statot«s \ and this manifestly results, not only from the 
text of the Constitution of IStô, and the Acta of March 
11th, 1849; February 2nd, 1852; July 7th, 1874; and 
April 5th, 1884, bat still more from the spirit of 
tiiese laws, attested by the laboara and discosvons 
which led to their being framed, and also by tbwr ap- 
plication, anintorrupted and uncontested since the in- 
stitution of universal suSrage, and the first formataon, 
or revision in accordance with the new froncbiie, of the 
electoral lists ; whence it follows that in declaring that 
Mde. L. B. OQght not to be enrolled upon the electoral 
lists, the judgment impugned, so for from violating th« 
provisions of the law referred to by the appellant^ has 
made right and proper application thereof ; the Court 
rejects, etc, etc."' 

While approving of the decision of the Conrt as bainjf 
in perfect accordance with the law, I cannot accept as 
satisfactory the grounds given by the High Coart in its 

' Juilgment oF tbe 6th Mnrch, 1885, in tha Bkrbero-JBM cin. 
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jadgment The Court's first ar)(ament against the ap- 
pellant's claims points oat that no statate, constitutional 
or l^;al» has ever conferred political rights upon women. 
But the question is precisely whether a law is or is not 
needed to prevent women from having « vote. The 
lady appellant uiged that as no law formally ex- 
cluded them from voting, women were entitled to 
vote. The Court simply traversed the argument by 
stating that^ as no law formally allowed them to vote» 
women were prevented from voting— one aflbmation 
against another affirmation. The comparison made 
by the Court between the exerdsa by women of dvil 
rights and the enjoyment of political rights (isL, "if 
women enjoy dvil rights within tiie Umits prescribed 
by law, no constitutional or legal proviuon confers 
upon them, etc.")» while far from adding force to its 
aigument^ rather proves its deficiency and the strength 
of the contrary assertion. Indeed, whilst the Court 
contends against the political rights of women on the 
ground of the absence of express regulations retarding 
them, it brings forward on the other hand the presence 
in the Code of' provisions regarding the dvil rights en- 
jojed by women. But in reality, it is not by virtue of 
direct rules that women eiyoy civil rights ; the law does 
not mark them out specially for this privilege any mors 
than for the enjoyment of political rights. The CivU Code 
only makes special reference to the cases of inc^Mdty of 
women as exceptions to the rule. So that whenever the law 
does not state the contrary, woman is reputed capable 
(even if Art. 8, which states that "every Trançaiê 
shall enjoy dvil rights»" did not in ita extension apply to 
ber)L If the same system of interpretation were good 
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with regard to the enjoyment of politieal rif^hts, as the 
Court's comparison would lead one to believe^ it would 
follow that, in the absence of restrictive measnres re« 
garding female political rights» women should be reputed 
legally capable to enjoy these to the full 

The second argument of the Court of Cassation is to 
the effect that the Constitution dt 1848 intended the 
law of universal suffrage to apply to male voters only» 
^ as manifestly shown ** not only in the legal text^ but 
even more in its spirit In reality the legal texts do 
not '' manifestly show "* this at all The decree of March 
5th, 1818, about universal suffrage, and the subsequent 
texts which reproduced its provisions on the subject^ do 
not expressly exclude women any more than they ex- 
pressly include men. The term used for voters is 
usually '^ all French people (fouf FrançoÀi) of the age of 
21 years." If this expression, which, according to the 
lady appellant, ''includes both sexes,** means, in the 
opinion of the Courts only persons of the male sex, it 
would be again begging the question, and the more 
so that in the civil law, which the Court had quoted 
in support of its argument^ the expression, ^imdt 
Frwacai^r is admittedly applicable to both sexea 

There still remains the argument that the spirit of 
the electoral legislation and its practice are contrary to 
the admission of women to political suffrage. As a 
fact this is true enough, but» by itself, it cannot count 
as a reason. Might not one set against this the silence 
of texts upon the point, and avail oneself of the adage^ 
"Expressa nocent, non expressa non nocenf (what is 
expressed injures ; what is not expressed does not hurt). 
And if this rule, of such just application in every 
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where the rights of individuals io sodety are eonoemed, 
ooghl to give way to a higher prindple^ what is the 
higher principle npon which the jodgment of the Coort 
might take its stand f 

(4) This principle of law existSi bat it wiD not be 
broi^[ht to light so long as the old preeept : " In dnbio 
pato fn/oteria mbjeeti et qualitati negoUi inserviendam 
et triboendum magie quam veihorun^ fcrmvlo^ which 
enjoins that greater stress should be laid upon the 
essenee of the subject^ and the kind of the malteri than 
upon the wording of the formulas» is disregarded. This 
rule» which is the very soul of juridical interpretation, is 
espedally so in the domain of political law, for public 
law only formulates the great categories of a people's 
thought in what relates to the State ; it often proceeds 
oo bfoad generalisations latent in the national consdence. 

The birth of liberty in the modem world has produced 
a doable eflTect upon the relations of the individual to 
the State. It has guaranteed to man the eiyoyment of 
his personal rights» of his individual Hberfy in all its 
manifestations, and, at the same tame, it has called upon 
the dtiaen to pârtidpate in the government of the State. 
The rights that the new régime^ vulgariy called consti. 
totional, has undertaken to safe-guard are^ in their very 
nature, inseparable from the personality of the man, being 
indiq)ensable to the full development of his material and 
mond forces. The free enjoyment of these individual 
ni^ts, whether of a public or a private character, should 
only be limited by that of other individualsi Partidpa- 
tion in the government of the country is wholly dif- 
fersni Pre-supposing conditions of capadty, and not 
beinf indispensable to the development of the person- 
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aiiiy, it is not an absolute but ratber a relative rin^L 
Wliile tbe rights of the first category un, so to apask, 
pre-ezistent to the law which only iotervenea to legalate 
their exerdse, the other is a right oonfened by the law. 
Conseqaently, whenever the question of the enjoyment 
of a political right is raised, it is to be decided, for tlw 
rig;bt3 of the first kind, according to whether there ia a 
law limiting such right, and, for the rights of the seoosid 
kind, according to whether there is a law oonferring 
sQcb right. This is, iu my opinion, what should 
be the fundamental rule of interpretation of pablie 
law. 

Applied to electoral capacity, this role, which I bave 
fouud, furnishes us with a further rule, xnx., that the eojoy- 
ment and the exercise of the suffrage belong only to those 
expressly named by the law. Women, not bung ax- 
pressly named in electoral le^alation, which speaka at 
FrançaiB, not of Fratifaiaes, of citoyens, not ofeitoyennea, 
are eo ipso debarred from the electoral franchise. And 
as the term Unit Français, which is held to include both 
sexes in civil law, does not lend itself to such a con- 
struction in political law, woman cannot be admitted hera 
except by a formal provision, established either by the 
written law or by the unwritten law, which is eos> 
tom. In fact, positive law has refrsined from dcnng 
so, and as for custom it always has been, and stilt i^ 
adverse to the admission of women to p(JiticaI powor; 
their exclusion from it was, as expressed by the 
orator of the Constitoantt^ one of the prinaples " pre* 
existent in the mind of all French people." Ctmae- 
quently from the point of view of the political law 
ia force for the time being, women's claims for enrol» 
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ment on ibe electoral liata^ in accordance with the Utw 

of the SOih November, 1875, or to be allowed to stand j 

aa candidates under the law of I7th Jnly, 1889,^ are ^ 

inadmissibla < 
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1 1— EHGLAmX 

(1) Admitted in Rngland, as ebewhare^ to feadal 
tenures, with the exercise of the rights of jurisdiction 
attached thereto, women were primarily, perhaps» not ex- 
duded from voting for members of the House of Commons. 
The evidence on this pmnt is not very dear.* Cer- 
tain documents relating to pariiamentary elections of the 
fifteenth and sixteenth centuries seem to show that 

> ThshwqlJoly IT, ISSS^ wbidipteliilMUiUBdinsfor PteJJMOSBt 
for flMce Ihttn OM eomdliMOcj, binds the eandidaU to ngn a dedtf- 
•lifla M to the pertiodar dÎTMÎoa wliiob ke intondt to oootMl, Mid 
if he dots Boi pnf ona il» in •ooofdaaes with the profîâoiis of lliâi 
kw, ke ii Boi allowed to poet bOb» or aaod eireakn to the «lee- 
ton^ or raeoifs Toias ai the poD, ela 

• Sce^'Modmi Rapoffti»* or nleoicaaM adjudged ia the Oourts j 

of Kii^ Baoob« Cliuieafy, OoMiaoa Pkaa aad Xiehaqoan, 6th 
edit^ ooneeted bj T. Laaoh (London, 1796), toL riL Ingiaa v. 
Olife. 

««The Uv Baporta," Oovt of Ooonoa Fleaa (London, 1869)^ 
▼oL ir. QwffHoa «. Linfk 

ChkhfOa Anataj, *"0b ao^a asppoaad Oooatitotional Boatndata 
«pon the Pkriiaanataiy Fkanehiae" (Loodoo, 1S67). Rapoit to 
tiha 8ooial Boiaooa Hational ilMndarioa, Dapartaaoi of Jariipffv. 

of lOth Jaaa^ IMT. 

*'Hotaa «pon the Rapraaantatioa of the 
Pbopla'a Act, 1SS7 " (Loadon, IBSS)^ ppi 74-104. 

Halan Bladibam, " ff datinn of the Woaan to the State ia 
PlMt aad PMaBt.''—jrflltesl JMms (London, lasq^ ?. a 
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voinea took part in the elecUoo^ espedany in the 
manor towns. Aylesbury farnishes an example of tiiia 
where^ under Elizabeth, in 1572, the sole elector bdng a 
minor, his mother, Dorothy PaVington. lady of the 
manor, returned two members to Pariîament. In 1628^ 
there were produced before an election oommittee^ 
parliamentary returns relating to the borougfa of Oation, 
which contûned the name of a woman. In 17SB, 
in the King's Bench Court, when the question was under 
discussion as to whether a woman ould be elected to 
the ofEce of Sexton,^ soma more cues were eited> 
though from indirect Rources. The Quel Jostiee men- 
tioned that in a manuscript collection hf the famoas 
Hackewell, he found a case (Catherin v. Surry) iu which 
it vas expressly decided that a single womu f/ems wlf^, 
if she has a freehold, may vote for mombars of Parlia- 
ment, but that, if inuried, har hnibind mTist vote for 
her. * On the other hand, the evidence of Coke * would 
tend to show that the exclusion vS. women from the 
suffrage was common law, as here : — 

"In many case», multitudes are bound by Acts of 
Parliament, which are not parties to the elections of 
knights, citizens, or burgesses : as all they that have no 
freehold, or have freehold in autient demesne and oU 
woTMn having freehold or no freehold." * 

" I do not know," said the Chief Justice^ in 1739, " thiA 
it has ever been determined tliat women had not a 
right of voting. And whether they have not anciently 

1 Ingrun «. Olive. 

* " Modem Reporte," p. 264. 

s Sir Edward Coke (1667-163^ tlw grMt onde fÀ Englith 
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voted for membe^m of Parliament^ either by ihemselves 
or by attorney, is a great doobt"^ But the Court 
nnanimoQsIy decided that women had no longer the 
right to vote, if they had ever possessed it^ because, as 
one judge expresse<l it^ ^ the choice of members of Par- 
liament requires an improved understanding, which 
women are not supposed to have." ' 

However, the British Empire was not entirely governed 
by Parliament Considerable portions of its colonial 
domain were administered by large companies, the East 
India Company being among the best known of these. Or- 
ganised on a commerdal basis, on Che shareholder system, 
the sole qoali6cation necessary to have a voice therein, 
was to have vested interests. So female shareholders 
voted for members of tlie East India Coundl, which, 
till 1837, governed that immense Empire. 

(2) When England, feeling the rebound of the French 
Revolution, received with marked favour the new gospel 
of liberty, preached on the banks of the Seine, the pro- 
blem of the emancipation of woman was submitted to the 
judgment of British opinion. While William Godwin in 
his "* Political Justice," developed the ideas of Rousseau 
to their very utmost» his wife, Mary WoUstoneeraft» with 
unparalleled vigour, claimed the political emandpation 
of her sex in her famous book, " Vindication of the Rights 
of Women."' In popular societies, farmed upon the 
model of those in Paris, women took a leading place; 
and not to be behind French revolutionary doba, even 

> «' Modmi Rtporis»" M7. 

• JM, p. 265. OiMoioa of Justios P^ibja. 

• LoihUs 179i, 2ad edit, with s d«ak»tiuo *« to H. TkDojimiid 
Psrignrd, formorlj Btfthop of Anton.* Ths work has lately 
rtpriatod with aa iiitrodeetion bj Mi^ FiawsstI (Lcmdoa, 18M). 




mminn'Ktir-ii I. I-.— ■fftfteaaaaia 



COLLECTIVE SOVEREIGNTY. 41 

in tertninolo^, Eogluh tlemocraU coined the wonl 
" citizeness " as an equivalent for ettojreniM. Hie violent 
re-action against ** French IJeas," which ensaed, pat a «k^ 
to all democratic anpiratioiu. But the "French Ideas'* 
were not destroyed ; Pitt coald do nothing against then. 
Jost as these ideas were leavening English aodet/ to 
the final triumph oftho cause of deinocracj in genenl, so, 
too, minds continued to be stirred with regard to Uie 
social condition of woman. In popular movement^ in 
the secret organisations which abounded in England after 
1815, women played an important park Academic 
Radicalism in its turn lest its support to the canse of 
women as early as in 1S23. * Bat it was only wbeo 
John Stuart AUII appeareil to destroy so many of the old 
conceptions prevalent in English society, that the ques- 
tion of the emancipation of women had assumed in 
Enfrland real importance. In all his writiogs, ha com- 
bated on woman's behalf what he considered to be anti- 
quated prejudices and injustice, and he was not long in 
making converts. The entry of Mill into Parliomanfc 
was the signal for political action in favour of female 
suffrage. Numerous petitions, signed by English ladiei% 
were cddressed to the House of Commons. And when, in 
1867, Parliament dealt with t'-ie second Reform Bill, which 
proposed to extend the electoral franchise in boronghi to 
every man who was a hooâeholder rated to the poor rate, 
or a loJger resident for one year and paying a rent of 
£10, Mill brought forward an amendment snbsMuiUng 
the word -ptraim for the word inan. The House r»- 
celved Mill's proposal with all the deference due to so 
* Cf. " The Ai>poaI of Womzn," bj W. Thoinpton «nd Hn, 
Whedw (London, 1826). 
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gréai a thinker, bat rejected it by 196 votes àgains^ 

SU 

(8) The Reform Bill of 1867 was voted without 

women being allowed to benefit by its provisions» and 
the champions of women's rights were going to re- 
same their agitation, when certain lawyers discovenni 
ihati legally, women were already entitled to the 
electoral franchise. This was their aigamentw In 
former centuries women had enjoyed the right to 
vote ; no legislative enactment had taken it away ; 
thos they were in foil possession of their electoral 
capacity. The first Reform Bill of 1832, it is tme, ex- 
pressly stated that the new franchise was granted to 
every ''male person who^** eta Bnt^ firstly, this re- 
striction related only to the franchises introduced by 
thai act, and not to the old electoral qualifications,^ 
as, for instance, thai of forty shilling free-holders. 
Again, the Act of 1867, establishing a new franchise, no 
longer used the term ** n»ale person," but ''every 
man.** And as statote 18 and 14 VicL e. 21, a 4^ 
commonly called Lord Brongham's Act^ provided thai 
"in all Acts, words importing the mawnline gender shall be 
deemed and taken to indnde females^ unless the contrary 
be exprenly provided,** the term, * every man," in the 
Bill off 1867 should be held applicable to either sex, 
as there is no "express provision to the contrary." 
Uorsover, besides Lord Brougham's Bill, the word man 

^ ns Ael of ISSS, M w«D M mbeeqaent tleolonl Belàrm BIDsidid 
aol eooiplfteljr wipw ee d e the f oroMr kgiaktko ; se^ new Bill ei- 
iHided Uis f fBaebtie to a aew oUm of eUoton, ao thel after 188S, 
at after 1W7 and 18S4, llMfe waa noi a aii^ qaalifloarinn for the 
alae l o rat a, but mtmnX q ti a lilfaaf icm a of digweaa origiaa, plaesdaUU 
hfMmwVkmm 
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and its équivalent Kama are io good English and Latin 
fCeneric, and include men and vomen. He great 
maxim, "omnes honiinra eqnales sant" (all men are 
equal), embraces entire humanity. In the law of 
England the word man is nsed in the same 
sense, portienlarly wbere political rights are concenwd, 
in Statutes which relate to the Constitutif»! of the 
realm, so early as the Magna Charta which has " Kollas 
liber homo capiatnr vel imprisonetur . . . nee super 
eum ibimoi, oec super eum mittemtis, . . ."^ (Ko free 
man shall be arrested nor imprisoned, , . . We shall not 
go for Aim, nor send for Airik , . .) 

This argument seemed so irresistible to the advocates 
of Female Suffrage that thoy abandoned agitation, and 
women decided to tender their votes at the next election. 
An inddent which occuired in the interim at Man- 
chester served to confirm them in this resolation. ^y 
an over8i<;ht the name of a woman was inscribed <mi 
the voting list, her Christian name resembling tiiai 
of a man. As no one noticed this, her name remûoed 
on the list At the bye-election which took place at 
Manchester in 1867, this lady presented herself at the 
poll, and her vote was accepted. To partisans of 
Female Suffrage, this seemed a fact of great import- 
ance ; "it carried Female Suffrage from the region 
of possibility to that of practical politics, and thus 
gave the movement a powerful impetus."* In a con- 

* Se« Chiiliolin AniteT** pAp«n cited abore. anl alio a brief 
review of the ugumenb by Dr. B. Fankhont, " The Right ol 
Women to vote under the Befonn Act, 1867," JMniyUIy iSmai^ 
September, 1868. 

* "Firat Annual Report of the Executive Committee of the 
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•iderable namber of towns» women, having the property 
qualification of deetorSi claimed to be put on the 
register.^ Though this was refosed in some pUceSi 
in others it was granted. In several parishes the 
overseers^ not knowing if women had or had not a 
vote, put their names on the register merely in order 
that the question of their right to vote might go 
befcMne the Court of Registration. The Revising 
Barristenv who had to deal with the appeals against 
the admission or non-admiaiion of women, were by 
no means agreed as to the application of the law. Most 
of them rejected the daims of women, struck out the S 

names registered by the overseers, and in one instanoe ^ 



(at Leeds), the Revising Barrister fined the applicant for 
making ''a frivolous daim." But in some Registra- 
tion Courts^ women were more successfuL The Revising 
Barristers recognised their right to vote ; some by virtue 
of Lord Brougham's Act, others by virtue of the old 
law, admitting the /em€ sols ; others, again, because in 
doubtful cases it was right to interpret Uie law in favour 



Minrhtstsr Hatîoiiâl Sodstif for Woois&'s Suftsffe " (Minehsstwy 
IBOB), p. B). 

^ The elMtocml fcfktir ia Boflaod k mads oat bjths pariah orer» 
saofi of the poor, who liaap the liats of thoaa rated to the poor imU, 
wkidi aanraa aa a baaia for the r^yiitar. Appaala againat the orer- 
aaaf^ daeiaîoo ara takaa to the R«gialTatkiQ Gimit of the dktriot, 
hold ertry jraar, lor the rariaioQ of the Hata, bj a manber of the 
Bar, eallad a lUriaiaf Bartiatar, who k appointod lor aa^ 
aooBtjr and bufoegh wtthia the eireoH bj the Senior Judge 
of Aaaiaa» and ia Loodoa bj the Chiaf Joatioe. Aa a gMiaial 
rda the Rariûf Barriatar oorrada matarkl arrora that ara 
broof hi to hk aoUea, bot i ntr o da oaa no diai^aa ta the Ikta, nnla» 
the partiaa sake a eiaha that a aaaM ahonld be ioaarted, or aa oh- 
JealkMii^aiaat the rilaalioa of a aaaM admitled bj the ort 
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of the extension of the fraDchis«, or because it waa not 
their business to ascertain whether the votes of women 
were legally good or not, their dntj being confined to 
retaining on the roj^ister all names agûnst which there 
was DO objection. About two hundred and thirty 
women were finally registered. Bat the matter did not 
end here. 

(4) At Manchester, which became the centre of agita- 
tion for Woman's Suffra;;e, more than 6000 women bad 
appealed against the decisions of the Revinog Barristers. 
Alt these appeals were dealt with collectively, in a t«st 
case.' The grounds of appeal raised before the Court 
by the counsel who argued in favour of Woman Suffrage 
(and who is at the present moment Lord Chief Justice 
of England) contained the arguments we have mentioned 
above, that is to say, (1) that in past times there was 
no distinction of sex in regard to electoral qualification, 
and that it had not been introduced by subsequent 
legislation} (2) that the Act of 18C7, if interpreted in 
conformity with Lord Brougham's Act, gave the suffrage 
to women, even if it did not belong to them before ; and 
(3) that the use of the word mati in the Act of 1867 in 
place of the words ttuxU peraona in the Act of 1832 
conferred it in express terms. 

The Chief Justice, in giving judgment was of opinion 
that if women formerly took part in parliamentary elec- 
tions, the historical precedents quoted were of compara- 
tively little weight, as opposed to nninteiTupted usage 
to the contrary for several centuries ; and what has been 
commonly received and acquiesced in as tiie law, raises a 
strong presumption of what the law is ; that therefore 
' GhorltoQ V. Lingi, U R , v. ir., 1889. 
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the aiKoment drawn from the alleged fact that no law 
had annulled the women's right to vote wan ineffective ; 
that the Act of 1832, which confined the franduBe in 
boronghs to male persans, had, on the oontraiy, sanc- 
tioned the exclusion of women, and that there could be 
no doubt that at the time of the passing of the Act of 
1867, the common understanding of both lawyers and 
laymen was that women were incapacitated from voting, 
and that the l^^islator must be presumed to have acted 
under the same impresnon. If there was no doubt that^ 
in many statutes ''men'* may be properly hdd to in- 
dude women, in others it woold be ridicukMis to suppose 
that the word was used in any other sense than as 
designating the male sex. Nor could the mors extended 
sense be given to the word man in the present case by 
Lord Brougham's Act ; Section 66 of the Act of 1867 
providing that the. franchises conferred by it were in 
addition to, and not in substitution of any existing fran- 
chises, and Section i9 of the same Act stating that it shall 
be construed as one with the enactments for the time being, 
it follows that the words moltf j^erson^of the Act of 1832, 
referred to electors in general without any distinction as 
to their qualification. If the legislator of 1867 wished 
to introduce so important an alteraUon as the extendoo 
of franchise to women, it is difficult to believe that he 
would have done it by using the word mam», He lia% 
therefore, said the Chief Justice in conclusion, used the 
word titan in the same sense as maU permm$ in the 
former Act; that this word was intentionally used in 
order to dengnate expressly the male sex; and that it 
amoonled to an express provision, in eonfcrmity with 
Lord Brougham's Aet^ that eveiry man as distingnishad 
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from women, poesessing the qnaliScaUoo, wu to lun 
the fnochûe. Upon both founds, thereftffe — 6rs^ that 
vomea wore legally ÎDcapacitated from Totiog for meok- 
bers of Parliament, asd, secondly, that the pnmnaoB oC 
the Act of 1867 were limited to men and did not extend 
to women — ^the Chief Justice thouf^ht that womeo were 
sot entitled to the franchise, and that the deôsùnu oC 
the Bevisiog Barristers mottt he affirmed. ^Hw other 
judges concurred with his Lordship's opinion, bung eu«- 
fal to point oat that the exclusion of women from the 
snffi'age was not on account of their intellectoal inferi- 
ority, but from a desire to promote deoonun, and in 
this way it was rather a privilege and a homi^ p^d 
to the sex — boneaUUia privUegiu-m, as the great Sdden 
remarked.* 

After this appeal, based on the erroneous appUeatioa 
of the Act of 1867, another case relative to Womao's 
Sufirage was brooght before the CourL* The female 
applicant claimed her right to vote in virtae of a statute 
of the fifteenth centoiy — S Honr., VI., c 7 — which oon- 
ferred such right upon forty shilling froeholden, ^M 
Court dismissed the claim, declaring that itsjadgmeat 
in the previous case of Chorlton v. Lings did not tmlw 
apply to the particular question of elections for borough 
bnt embraced the whole question of the right of females 
to vote in the election of members of Parliameni, 

The point of law once settled, the Court dedded that 
the appeals of women against the decisions of the 
Revising Barristers were inadmissible. In the caae 
of Wilson V. Town Clerk of Saltord, the Cboit ad- 

* Opinion of Justioo WOln (L. A, 38Sf. 
■ Chorilon «. K«Hler, Aid, SSSL 
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the defendant's argument^ that the appellant^ 
in her position as a wornan, had no loc\u f/Uknix^ 
and found that ''only males were perêona within 
the meaning of G Vict, a IV i^d had a right to appeal 
under the provisions of that Act <^d that the CSonrt had 
therefore no aotbority to hear this case.'* ' 

The judgment of the Court of Common Pleas being 
final, the question of Woman Suffirage was judicially 
settled Beaten in the Law Courts» the partisans of 
political rights of women turned again to the Iqpslator. 

The proposal made in Parliament in 1870 for granting 
Woman Suffrage was again rejected. Similar attempts 
have been made many times since, but without success. 
Subsequently, women have obtained a vote at local elec- 
tions, but as to votes at parliamentary elections^ they are 
still agitating for it Such disparity became an additional 
aigument for the political emancipation of women.* They 



» Thst k tlM Rcgistrmtioo Ast of IMS, 8«stion 42 ol wbidi 
sets tlist 9Wirjf pemm who hat niAds a eUim to be enteied on tiM 
Bst or wlioos BSBBS has beso erased . • • ahsD hsTs the right ol 
spptsL • • • 

* L. R, It., |i. SOO. 

* Is a mtoKirial p r es snt sd to the Prime Minister in 187S, th^ 
obssrred (1) thst a pn^Mrtjr qsslîficstion beinf the basis ol rspre* 
sso tat ion thiouiKhoat the htngdom, both for Issperial goremoMot and 
lor loeal goronimsot, it was aa anomaly and an Injosties^ that where 
property belonf ed to a wooun, the franehtse whioh was altaehed to 
is shoold be inoAcacioas as tegards Imperial gorernment, whersas 
for loeal goremmont women weie cot simllariy ineapeeitated ; (S) 
thai the Imperial franchise was mors important to women than the 
loeal franchise, not only b.^canse the burden of Imperial !iwtHiTH was 
heavier than that of loeal lateSi bat also becaose in loeal gorern- 
assaS the two seses were trsated on an equal footing» as imlepayersi 
and not as men and wnmen, whiki the Tmperial Pisrlismsnl 
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demand that thoir rank as ratepayer! be recognised, 
with all its political consequences^ tiiat women who are 
paying taxes, which £^ ve men the right to Yote, be equally 
entitled to enjoy that right At the pasnng of the lasi 
electoral Reform in 1884 (which extended to the roral 
population the franchise conferred on inhabitants of 
boroughs by the Act of 1867)9 the occaaon seemed to 
many friends of Woman's Suffrage specially propitious 
for getting Female Suffrage on the Statuie-Book. Tho 

differont lawi for men and women, and the latter obtained less 
than jostioe in seyeral department! of legal and aodal order ; 
(3) that if you followed the effects produced \ff l^gialatiTa exten* 
aion of the franchise to new social «tmto, you could not hSL to 
remark that the middle and lower classes had been more fireqnentij 
consulted and had seen their interests more caref ally looked after 
since they had obtained the franchise, and that the lame lesalfc 
would certainly fellow as regards women if they were admitted to 
the franchise ; (4) that the legal inequalities, of which women wirs 
the victims, were greater and more palpable than those to whidi 
any other class of the nation was subject before thej obtained 
political power. In fact, women had to complain of insnlBcient 
means of education, restrictions on the liberty which they oqght to 
possess of taking up honourable and lucrative professions, ditBcol^ 
of obtaining a livelihood, a want of security in the enjoyment of 
their proper^ and income, and when they were married the loss of 
the right of guardianship of their children, which was a dental of a 
mothers rights, etc. These grievances* and several others, whidi 
wore the direct result of the legislation in force, were so maqj 
examples of the position of inferiority in which women were kept 
by the law. The sole guarantee of good government for men, and 
it was equally so for women, was to consult the governed on the 
choice of governors and the making of laws (** Sixth Annual 
Report of the Executive Committee of the Manchester National 
Society for Women's SnflDrage, 1873," p. 10, etcX 

* On some of these points women have already obtained what 
they wanted. 
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number of iU partisans in Parliament bad greatly in- 
creased since tbe be^pnning of the agitaticm; nearly 
every new dirâion in tbe House sbowed naroerical 
progress, espedally in the ranks of the Liberal party. 
In 1884 this party was in power. But .Mr. Gladstone 
considered that an amendment in favour of women» 
introduced into the Bill for tbe extenâon of tbe 
Franchise» might imperil its success» and intimated 
to bis party that it would be better not to raise the 
Women's Rights question. A xealous minority» how- 
ever» broke through the chiefs orders» but met with 
defeat Since Uien» the bulk of the Tory party sided 
with the cause of Women's Righta Disraeli was from 
the first in favour of allowing women to vote. During 
the discussion of the litft Reform Bill in the House of 
Lotd% Lard Carnarvon» one of the most eminent Tory 
statesme n , said that when they were going to enfranchise 
two milKons of men» some of them confessedly ignorant 
and illiterate» he could not see on what principle of 
justice ibey could exclude a small section of persons 
who^ by intelligence, by the possession of property» and 
in every conceivable quality of fitness» were called to 
exercise the right of voting» and would exercise it fairly 
and well Women took part in local elections. Why» 
then» should they not take part in parliamentary elec- 

tiOQSf^ 

Tbe coQv e r si on of the Tory party considerably increased 
tbe diance off women's admission to the Parliamentary 
Soffirsge. But still the hour of their enfrandbisement is 
not likely to come so soon as many of its too sanguine 
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sapporters expected. The last parliamentary debate upoQ 
Woman Suffrage, in 1892, showed that there it yet in 
the House of Commons a powerful nugmty» made up 
of members of all parties» who are most deddedly 
opposed to increasing the electorate by giving women a 
vote. 

While they have not yet attained the goal of 
their ambition in Great Britain, the champiims of 
women's political emancipation have had the satia- 
faciion of seeing their hopes realised (in 1881) in 
a small corner of the great British Empire — in the Ide 
of Man.^ By virtue of a law, proclaimed, according to 
ancient custom, from the top of Tynwald, on January 
31st, 1881, female owners of real estates valned at 
an annual rental of £1 were admitted as voters 
for the House of Keys. For persons of the male 
sex, the electoral franchise is more extended; besides 
proprietors, occupiers and lodgers are allowed to vote. 
The House of Keys was for conferring this right upon 



^ The IbIo of Man, aituatod in the Iriah Sea, near the aoutk-i 
coaat of Scotland, with an area of 227 square mflea, and a popula- 
tion of 54,000 persona of Celtic race and language, has kept up its 
old institutions from the time it had kings of its own. England 
is there represented by a governor appointed by the Queen. 
The Manx people govern themselves through the Tijnuxdd CkntHf 
which consists of two chambers. The Upper Chamber or CtnweU^ 
presided over by the governor, b composed of the principal dig- 
nitaries of the island, civil and ecclesiastic, to the number of 
nine. The other chamber, or Hoxue of Keys, consists of tweuty-four 
members elected by the citizens who have the property qualifica- 
tion (proprietors, householders, and lodgers). ^Âe laws voted by 
the Tynwald Court are sanctioned by the Queen, acting apart from 
the English Parliament, or, to use the old constitutional phiaae- 
ology, by the Quttn in ComieU, not by the Qtiecn in PaHiament 
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women of all three categories, but in a dispute upon this 
question with the other chamber it was worsted.^ 

In the Colonies several attempts have been made to 
secure Woman's Suffrage. The proposal was more than 
once brought before the Legisli^ures of Oanada» South 
Australia^ Victoria^ New South Wales^ and New Zea- 
landj,* but without success. 

{ a— The United Statbl 

(1) The spirit of implacable austerify which animated 
the men who went forth to the New World to seek for 
liberty and to found an empire was anything but favour- 
able to the admisncm of women to puUic life. The BiUe, 
which the Klgrim Fathers knew by hearty declared thai 
in congregations woman should be silent The examples 
dtad to prove that in the colonial period women voted, 
are extremely rare and inoonduidve. In the colonial char- 
ters and constitutions electors are styled *" persons,** *" free- 
holders,** ** freemen,** and *" inhaUtants,** without stating 
their sex f but» practically, the distinction was observed. 
Sinoe the Revolution the new State Constitutions, drawn 
up with greater legal precision, introduced the definition 
" male,'* as in the ease of the Massachusetts CSonstitu- 

^ On the dsUfli of Ihtt dispute we msj rtf er to aa sitiele pub- 
lUMd in the Em^Liàiwmimiê B^nim^ 1881, p. tOl 

• AeeotdiQf to tlM Utoit iatoIUfMies (Beptember, 1808) horn 
AaitnJiA, tho Lagiabturs ol Ksw Zeakad pimil aa Beototml 
Rtfona BQl which oouf tn tho right ol fiaachiM vpoa womsa. 

* Iiespi in Yiffinla, wboro H wm onaoted thai *' no woman, 
■ole or oovort,* otoo though a froekolder, ahoold hsToa voies in ths 
oloetkn of bargwus (1 WOL IH, a 8 ; 8 Geo. lY^ e. 8). See Mr. 
OèfftkadI F. Bhhop^ ebboiate ««Hktay sf TlisHoM in 

OoloaiM^- V. T., 1888| ^ m. 



r\ 



^ 



COLLBCTtVB SOVEKBtGNTT. S3 

Uoa dt 1780/ To see io thii faet evidenee thai up to 
that Um« women used to vote (for if women had not tbe 
BQfTras^ berora, would they have thooght it neoesBary to 
insert tliat cUosaT*), Beema to me more inf^entoas tlum 
coaTÎDCÎDg. There is only one certain preoedeot oF the 
admisûoo of women aa votera ; it it that of New Jeraey. 
The Constitation of 1778 gave the soAvge to all tbe in> 
habitants who had the property qualification. A law 

1 In doiiiK M tbe fraroera of tha Oolutitntioa han umidj inte^ 
prated publia oiûnion m it muiifestod îtMlt TW7 daulj darins 
tb« ducDwion by tbe people of Musachiuetts a< tlw wSbma» ti the 
CoDiUtBtioi). So,nt«Cai)veiitioDheldEortbispinpaMatIp«wïdi, 
in the conn^ of Bshx, tbe de1egate% who we» weU vened in the 
enrraat tbeoriee on natnnJ rigbta, mad mn not igsomBt ot Ott 
writdngi "of « learned foreigner named Boiwiiwi, ■ citinB of 
Oeneva," e^rewed thomaelTM as fuUowa : — " In arefj bea State 
tbe penon of every member and all the property in it voffii to be 
rapreeented, becsiue they are objecta of lesi*l*tioa. AU Uw man- 
ben of the State are qualiSed to make tbe eleotion, anliM Uhj 
bare not sofficient dUeretion, or are ao ûtoated aa to bare no «ÏDb 
nf tbeir own. Peraona not 21 yean of age are deamad in the 
former dnsa from tbeir want of yean and ezj 
Women, whatoTer age they are of, are alao c 
having a aufficient acquired diacretion, not from a defieianc^ in 
their mental powera, but from tbe natural tendemaH and daUai^ 
of their mind», their ratircd mode of life, and vwiooa dotneati e 
datiea. Tbeaa ooncurriog prevent that proroiwooaa intaceaane 
with the world which ia neceaaary to qn^iff tham for aleoton" 
(Baaex reanlt of the convention of del^jataa boldas at Ipawidi, in 
tba county of Eaaox, tA take into oonaideratian the Oonstholion and 
Form of Government propoaed by the Conventko of the Stat* of 
MauachuMtta. Bay. JVeuHntrn Foit, ITK, raininted ,in 1^ 
"Mamoin of Thoc^h. F&raoiu, Chief Jnatice ol Haea./ Boatoa, 
1869. p. 376). 

0. B. Wait^ * Who were Toten in the TkAf Hiatoirof OW 
Cnuutry T" {CKieago Lam Time», 1888, Oetohar^ 
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tyranny by refusing to pay taxes so long as their right 
cf representation was not recognised. In several States 
this method was adopted before the War of Secesaon as 
weD as after 1865 "; bnt^ of course^ without soceesa.^ 

(2)l Under Grant's presidency the question of women's 
right to vote was referred to the Courts in the fol- 
lowing dreumstanoea The Constitutions of all the 
States reserved the franchise expressly for "male 
dtisans." But that did not conclude the question in the 
qpinion of the partisans of Female Suffrage ; they elaimed 
that the provisions of the several Constitutions should 
be eonsidered null and void ; for they were contrary to 
the Constitutioù of the United States^ Amendment XIV. 
of which* prohibited the States from passing laws which 

^ Some of Umm who pruietted allowod tho tax eoIleetorB to dkk 
timia thsir goods jrssr after year. The aooouni of one of theae 
caees is related for the ediuoatioo of the publie in a book entitled 
^ Abbj Smith and her Oowi, with a Report of the Iaw Oaae decided 
eootrary to Iaw," hj Mîm Julia S. Smith. Hartford, Conn., 1887. 
It it the liorj of a lady farmer of Oonnectieiit, who refu ted to pay 
her taxe% and whoee oowi were distrained ooe after the other. The 
book is ornamented with a wood engraving of the oows in qoeetion, 

* The sapplementary pnmsions of the Constitution of the Union 
art codified in the form of additional articles called a mendmen ta. 
The following is the toxt of Sea 1 of Amendment XIY. '* AH 
penoQS bom or natoralised in the United Statea, and subject to 
the jviedietioo thereof, are eitixens of the United States» and of the 
State wherein they reside. No State shaU make or enforce any law 
whidi shall abridge the privileges or immonities of dtiMns of the 
United States ; nor shaU any State deprive any penoo whateoeret 
el life» liberty, or property without doe process of Jaw ; nor de^y 
to any person witLin its jurisdiction the equal protection of the 
laws.* This ameodmeot was sdf»pted in 1868 in order to seenre 
to the recently enfranchised oegrucs the indigpntabls enjujmsnl 
^ el their ciTk righta 
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restricted the priril^^ and immonities of citizen:^ snd 
the right of sufirajte woa one of these privil^ea. The 
Courts had Uierefore to dedde on the constitational 
legality of the provisiotu escluding women from the 
BaSrag& 

Washington, the capital oF the Union, had the first 
jadiciat discussion of the question. The Act orguiinng 
the district of Colambia,* of Slst Fabra&ry, 1871, plaeed 
Tomen in exactly the same poutioa that the Constitationt 
of the States gave them ; it also reserved the franchise 
for " male citizens." The Supreme Coart of the district 
bad to examine appeals preferred agùnst dedsioas re- 
fusing women enrolment on tJie electoral lists and admis- 
sion to the ballot The Appellant's counsel, with a vast 
array of learning reaching from Aristotle to Savigny 
and Chisholm Anstey, unfolded the argument that the - 
franchise was, under the American system, a natural 
right ; that, by virtue of the old English com/moji law, 
which was the source of American rights and liberties; 
women enjoyed the suffrage, and the amendments to tlie 
Constitution of the United States prohibited any abridge- 
ment of this privilege. The Court dismissed îiïB appeaL 
In its judgment it took particular caro to disallow (he plea 
of natural right Pointing to the constitutional history of 
the Republic, the Court Itûd down that the right of' 
snfl'rage, however varied might be the oooditions imposed 
by the laws of diSerent States for its ezerdae, iuvarioUy 
depended on the express authority of the political powert . 

* Ai H iT«U known, thera hu been detadied for the Mat of tha 
QoTSniment of the United 8t&tee a amall belt of lUd, whioh fa not 
A put of tnjr Stats wbatMMTer ; thû dùtiio^ where the âlj td 
Washington hu been bndt, ia pUood, nnder the nune of Colombia 
Dictrict, nndor the exdunTe juriedietion ol Coi^rata, 

r 
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and was exercised within tiie limits assigned by positive 
law. 

** Passing from this brief allosion to the political his- 
tory of the question to the consideration of its inherent 
merits^ we do not hesitate to believe that the legal vindi- 
cation of the natural right of all citizens to vote, would» 
at this stage of popular intelligence» involve the destruc- 
tion of dvU govemmeni There is nothing in the history 
of the past that tesches otherwisa There is little in 
current history that promises a better result The right 
of all men to vote is as fully recognised in the population 
of our large centres and cities as can well be done, short 
of an absolute dedaratton that all men shall vote, irre- 
spective of qualificationsL 

* The result in these centres is political profligacy and 
violence verging upon anarchy. The influences working 
out tUs result are apparent in. the utter neglect of all 
agencies to ccmserve the virtue» integrity» and wisdom of 
government^ and the appropriation of all agencies cal- 
culated to demoralise and debase the integrity of the 
elector. Institutions of learning, calculated to bring 
men up to their highest state of political dtisenship» and 
indispensable to the qualifications of the mind and morals 
of the responsible voter» are postponed to the sgency of 
the dramshop and gambling hell ; and men of consdence 
and cspadty are discarded» to the promotion of vagabonds 
to power. 

** This condition demonstrates that the right to vote 
ought not to be» and is not» an absolute right The fact 
that the practical working of the assumed right would 
be destructive of dvilisation is deddve that the riglit 
flo?s not exist* 
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Aa to the meaninf; of Amendment XIV., which pn>- 
videa that all vho are bom or naturalised in the 
United States and subject to their jarisdiction, are 
eitiztn», the Coart admits that vomeo are deariy 
citizenB in so far as eiiieeTU are opposed to foreigners^ 
and that eveiy citizen is capable of being invested with 
the right of safirage, but that thai can only be done 
by the anthority of the legislative power. Aa this power, 
in Colambia District, has not conferred the saffivge oo 
women, they cannot be considered as possessing it^ 

Some time after, at the presidential elections of 1872, 
a certÛQ number of women presented themselves at the 
poll in the State of New York, again onder cover of 
Amendment XIV. Their clûm was admitted, and they 
gave their votes for the Freûdent and Vice-President of 
the Union, and for the representatives of the State at 
Congress. Therenpon the federal antiiorities intervened. 
All the women who had voted, to the namber of 14, 
were pot in prison, along with the " inspectors of elec- 
tion," who had received their votea The Bill agunst 
these women was thrown oals except as regards one 
Sezanne Anthony, who for many years hadn>een the 
leading spirit of the agitation for AYomui Safftag& 
This lady and the " inspectors of election " were com- 
mitted to the Asrizes of the Federal Court (District 
Court of the United States of America in and for the 
northern district of New York) on the charge of an 
offence provided for in Section 19 of the Federal Lav of 

1 " Women Safll;^^ in tlio Supreme Oonrt of the Distriet of 
ColambiA,* in geoe»! term, October, 1871. Senh J. Spenotr 9, 
The Boftrd of BegiitTation, «ud Ssnh E. Webttar e. The JndgM at 
Eleetion. Reported bj J. O. Clephnne. Wuhiogton (Jndâ A 
DetvellcrX 1871, ni" BB-72. 
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SOih Uaj, 1870 — ^the ladj for ** having knowingly vote< 
witboat haying the legal right to vote," and the other 
for ^ having deliberately and wilfully accepted votes o 
perMos who had not the electoral f ranchiee." Snzanni 
Anthony was found guilty and sentenced to a fina Th< 
inspectors of election suffered the same fate.^ 

(8) In 1874» the question of the right of women to vofa 
was brought before the Supreme Court of the Unitec 
States^ the groat tribunal of the Union in matters per 
taining to constitutional law. Dealing with an appea 
presented by a lady of the Missouri State, the Supreme 
Court came to the conclusion that the expression, ** citi 
sens of the United States^'' ccmveyed the idea of mem 
bership of a nation and nothing else ; that it applied fa 
women as much before the adoption of Amendmen 
XIV., as since; that the qualification of citizen in n< 
way implied the enjoyment of electoral rights ; that th< 
Union had no electors of its own creation ; that its elec 
torsi body was only composed of electors in the States 
that suffrage was not co-extensive with the citizenshij 
of the States, either at the time of the formation of th< 
Constitution of the United States, or since the adoptioi 
of Amendment XIV.; that this amendment did not adc 
to the privileges and immunities of a dtisen ; that ii 



^ Hm sfgsmsots ssi forth in the plssi^iny sod in the Oourt'i 
sddfSM to tbs J1117 do not add soTihing to the qussikNi ol the 000 
stttalkiiisl right in diqmis. I need not rtoAptttikts thea^ bu 
win eontenl Bjsslf with rtf enring to sa seooiml ol the oss 
pablkhed in tbs Tolmse, *Aa Aoooont ol the Proosedii^ 
on tbs Trial ol SosMi BL AatKoiij on the Cb«rgs of Illcgil Vot^ 
at the Pissidsnfial BUetion in No? enbtf , 1971, and on the Tri« 
ol the Imp se tof s ol Klsoiion bj whom her Vols was Bsosifsd.' 
r. V. T., 1874. 
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Biiupljr fanûshed an additional f|;tianuttee for the protec- 
tion of SDch as he already hod ; that the Buffrafte not 
bung one of the âvio privil^^ and immonities over 
which a State has no control, a provinon ia a State 
Constitatioa which confines the right of Totiog to " mak 
ciUzens of the United States" was no viola&n of the 
Federal Constitution, and that in all States where this 
provision existed, ux»n«n had not iKe rigid to voU^ 

The oondnaions of the Supreme Court of Uie United 
States did not differ much from the argomenta nsed 
in the judgment of the Colombia District Court. But 
the judgment of the Federal Court alone bod the 
audoritaa vis: it decided the question for the wb<de 
Union.* The pcHut of law was thus inevocably de- 
dded, and the petitioners bad to fall back npcm the 
legislator. 

(4) They found a welcome reception in certun " Terri- 
tories " only. Territories are those parte of the Union not 
yet formed into States, bung as yet only in an embryo 
condition. When virj^ lands, reclaimed in tiie desert of 
the Far West ae &om the Bed Skins by adventnrera, 
pioneers, have attracted a certain population within 

^ Gam of Urnor «. HappeneU. Sm "Csaei Argned and Ad- 
judged in th« Saprema Ooiut of the United StAtea," Reported Iij 
John W. Wallace. Woihington, 1670^ VoL zxi, ppL 16S-17fl. 

* The judgment of the High Conit hai no^ however, carried 
conviction to aD minda, even to thow of the higher reprBMntatarei 
of pnblio anthoritj. So the Qovemor of Blanachmett», in hia 
tn««cage to the State L^fialatiire in 1882, eiprened himadf ea 
Women') Su&age in the following tern» — " 7or mjwlf X believe 
that that right ia giTea them by the Conatitotion of the United 
Statca, Bj the detnnons c( the OouHa I am ovemded in raj 
action on thia anbject, hnt not in mj oonvictîon&" (" Applaton^ 
Aoanal dTclopœdia,' 1882, p. SU.) 
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fixed settlements» and the rudiments of civilised life have 
more or less taken root, the federal authority acknow- 
ledges the political individuality of these agglomerations. 
The Territory over which these settlements are dis- 
persed, generally very large, is then officially organised 
by an Act of CSongress. A government modelled on 
that of the States, but with more limited powers, is 
established. The Governor and the chief officers are 
appcnnted by the President of the United States. The 
laws passed by the Legislature of the Territory may 
be annulled by Congress. The delegates from the Terri- 
tory to CSongress have only a right to speak without 
voting. In a word, the Territories are minor mem- 
bers of the great political family of the United States^ 
When the economic and political development of the 
Territories show that they have attaineil their ma- 
jority, Ooogress admits them to an equal share in the 
Union ; they are promoted to the rank of States. 

An Act (^ Gmgress of 1868 carved out in the "great 
American desert "^ the Territory of Wyoming, which 
then consisted of about 5000 souls gathered in a few 
towns along the Union Paâfic Railway. The first 
session of the first Legislature of Wyoming was not at 
an end when a proposal was made to give the suffrage 
to all women who had completed eighteen years. It 
was treated as a joke, and the amendments proposed to 
the Bill were eadi more ridiculous than the other ; one 
legislator wished to insert the words *^all coloured 
women and squaws; another preferred for women to 
read ladim; a third suggested to alter the limit of 
age from 18 to 30, and explained that, if this amend- 
ment was carried. Woman SuSVage would remain a 
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sapporters expected. The last parliamentaiy debate up<Hi 
Woman Suffrage, id 1892, showed that there U yet in 
the House of Commons a powerful m^ority, made up 
of members of all parties^ who are most decidedly 
opposed to increasing the electorate by giving women a 
vote. 

While they have not yet attuned the goal of 
their ambition in Great Britain, the champions of 
women's poliUcal emaaopaUon have had the satis- 
faction of seeing their hopes realised (in 1881) in 
a small corner of the great British Empire — in the Isle 
of Maa.^ By virtae of a law, proclaimed, according to 
ancient cnstom, from the top of Tynwald, on Jannaiy 
31st, 1881, female owners of real estates valued at 
an aunnal rental of £1 were admitted as voten 
for the SofMt of Keys. For perdons of the mala 
sex, the electoral franchise is more extended ; besides 
proprietors, occupiers and lodgers are allowed to vote. 
The Honse of Keys was for conferring this right npon 

* 'niQ lale of Man, litiMtod in th« Irith Sm, bmt the aoatli-wwt 
cout of Scotland, with an area of 227 tqoars milM, and a popnl»- 
tion of 61,000 penoni of Celtic race and language, hu kept np ita 
old iiutitutioni from the Ume it had kingi of ita own. England 
il there repretented l^ a governor appointed bf the Queen. 
The Manx people govern tbemselvei through the Tyntoatd Cbiitf, 
which coniiaU of two chambera. The Upper ChnmbeT or CmuveS^ 
preoided over \iy the giivemor, ii oompoeed ol the prini^pal dig- 
uitariei of the ialand, civil and eceleaiiutjc^ to the number of 
nine. The other chamber, or 5'oiiwo/£'cir«,Minxietiof tweutj-four 
membera elected by the citizeua who hare the propertj qualifloa- 
tion (proprieton, houieholden, and lodgera). The laws Tot«d liy 
the ^^wald Court are unctioned \>j the Queen, acting apart frmn 
the English Parliament, or, to uae the old oonetitntional phna*- 
ol'iftTi t>7 ^be QtiMH ■» CSaiiitcil, not by the ^wcntn ParltaaiaMt 
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women of all three categories» but in a dispute upon this 
questioii with the other chamber it was worsted.^ 

In the Colonies several attempts have been made to 
aeeure Woman's Suffiraga The proposal was more than 
once brooj^t before the Legislatures of Oanada, South 
Australia^ Victoria» New South Wales^ and New Zea- 
land,* bot without su< 



§ a— Thi United Statu. 

• 

(1) The spirit of implacable austerity which animated 
the men who went forth to the New World to seek for 
liberty and to found an empire was anything but f avour- 
able to the admisrion of women to public lif a The BiUe, 
whidi the Pilgrim Fathers knew by hearty declared that 
in congreg a tions woman should be nleni The examples 
dted to prove that in the colonial period women voted, 
are extremely rare and incondunve. In the colonial char- 
ters and constitutions electors are styled * persons»** ^ free- 
hdUers," * freemen," and ^ inhalntant^" without staUng 
their sex f but» practically, the distinction was observed. 
Since the Revdution the new State Constitutions, drawn 
op with greater legal precision, introduced the definition 
" malsb" as in the case of the Massachusetts Constitn- 

^ Ob the daiâfls of this diqmtt ws bmj rtf sr to so artiele pab- 

* Asoordtng to the Utatt inielHstncs (Soplsmber, 1899) from 
Austnlla, tbs Ltgiiktim of K«w ZMland pamd an Elaotorml 
Eifom Bin mhkSk oonftn tb« right ol fnadUM upon womsn. 

* Xssepi fai Tlifiiiia, whcrt H wis «laotsd that ** no woman, 
•oU or ooTsrt,* e?ao though a fraaholdar, ahould haToa Toioa io tha 
alactkm ol h wg amia (1 WflL IH, e. 8 ; S Oac lY ^ a. 8X 8aa Mr. 
Oèfltkadi F. TOahnpli alabonls **Hialonr cC "W^trf^hfrn in ths 

OolonSai^'H. T., 1888» ^ 88^ 
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tion of 17S0.* To see ia this fact evidence tbftfc ap to 
that time women used to vote (for if women hod not the 
suffrage before, would they have tbouf^ht it necessary to 
insert that chiuse ?*}, seems to me more in^nioos than 
convincing. There is only one ce)*tain precedent of the 
admission of women 03 voters ; it is that of New Jersey. 
The Constitution of 1776 gave the suffrage to all the in- 
habitants who had the property qualification. A law 

I Tn doinK bo the frame» of the Constitution have timp]; iat«r- 
protcd public opinion aa it mnnifested itself veiy dearly during 
the discussion bf the people of Massachusetts of t>be scheiue of th« 
Constitution. So, nt a Canvention held for this purpose at Ipswich, 
in the count; of Esiei, the delegates, who were «eU versed in tha 
ourrent theorios on natural rights, and were not ij^orant of th* 
writings "of a learned foreigner named Bouisean, a citicen of 
Geneva," expressed themselves as follows : — " In every free State 
the person of every member and all the property in it ought to ba 
reprcsentod, because they are objecta of legislation. All the mem- 
bers of the State are qualifiod to make the election, xaHam tiiey 
have nut sufficient discretion, or are so situated as to have no willa 
of their own. Persons not 21 years of age are deemed in tha 
fanner class from th«r want of years and expérience, . , . , . 
Women, whatever age they are of, are also conridered aa not 
having a sufficient acquired discretion, uol from a deficiency in. 
their mental powers but from the natural tenderness and delicacj 
of their minds, their retired mode of life, and various domestie 
duties. These concurnDg prevent thut promiscuous intarooursA 
with the wnrtd which is necessary to qualify them for eleoton" 
(Essex result of the oonvention of dallâtes holdan at Ipswich, in 
the county of Essex, to Uke into consideration the OoDstitatioD and 
Form of Goremment proposed by the Conventksi of tha State of 
Massachuaatta. Bay. Afeuftiiry Fort, 177!^ reprinted tin Oa 
"Memoirs of Theoph. Faiions, Chief Jostioe td Haas.,* Bmtosi, 
18S9, p. 376). 

* 0. B. Waits, "Who were Toten in the VkAj Hiataijof ^ 
Ontiutiy !" (OkiMjro tow Titiut, 18B8, OotchsrX 
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tyranny by refoang to pay taxes so long as their right 
cf representation was not recognised. In several States 
this method was adopted before the War of Secession as 
well as after 1865"; bnt^ of course^ without soceesa.^ 

(2)i Under Grant's presidency the question of women's 
right to vote was referred to the Courts in the fol- 
lowing drcnmskances. The Constitutions of all the 
States reserved the franchise expressly for ^rnale 
dtiJEena" But that did not conclude the question in the 
opinion of the partisans of Female Suffrage ; ihey claimed 
that the provisions of the several Constitutions should 
be considered null and void ; for they were contrary to 
the ConstituUoà of the United States^ Amendment XIV. 
oC which* prohibited the States from passing laws which 

^ Bone of thoae who protested allowed the tax eoDaeton to die- 
tfsia their s^da jaar after jear. The aooooni of one of these 
eases is related for the edifioation of the pablie in a book entitled 
** Abhj Smith and her Oows, with a Report of the Law Oase decided 
eoetrary to Law," bj Mt» Julia K Smith. Hartfoid, Coim., 1887. 
It is the stoiy of a ladj farmer of Oonneetioiit, who re fu sed to pay 
her taxe% and whoee oows were distrained one after the othec T%m 
book ii ornamented with a wood eograving of the cows in question. 

* The soppleoMntary pcortsions of the OonstitutkNi of the Unk» 
are codified in the form of additional articles called ^■^••^BMn t e 
The fbOowing is the text of See. 1 of Amendment XIY. '* AD 
perMQS bora or naturalised in the United Statea, and sabjeet to 
the jsrisdietkNi thereof, are dtiiens of the United States, and of the 
State wherein th^ rssidsu No State shall make or enforce a^j law 
whi^ shall abridge the prirfleges or immunities of cittaens of the 
United States ; nor shall anj State deprive any person whatsoe?et 
of life, liberty, or propeitj without doe process of kiw ; nor deaj 
io anj person within its jurisdiction the equal proteethm of the 
laws.* This amendment wna adi*pted in 1888 in order to aeenrs 
to the rscentlj enf rmnchieed negroes the indisputable esjejmsnt 
ol their eiris ri|^ 




COLLSCTjrS SOVBItRlG«TYi ST 

restricted the privileges and immunities of dtizen^ «nd 
the right of sufira^ was one of these privil^ea The 
Courts had therefore to dedde on the ocoistitiitional 
legality of the provisions excluding women from the 
I il saflrage. 

I / Washington, the capital of the Union, had the first 

V judicial discussion of the question. The Act orguiiaing 

the district of Colambia,^ of 21at February, 1871, placed 
women in exactly the same position tiiat the Constitutions 
of the States gave them ; it also reserved the franchise 
for " male citizens." The Supreme Court of the district 
had to examine appeals preferred against deonons re- 
fusing women enrolment on the electoral Hats and admis- 
sion to the ballot The Appellant's counsel, with a vast 
array of leamiog reaching from Aristotle to Savigny 
and Chisholm Anstey, unfolded the argnment that the - 
franchise was, under the American system, a natural 
right ; that, by virtue of the old English common lo*^, 
which was the source of American rights and liberties; 
women enjoyed the snfirage, and the amendments to tlie 
Constitution of the United States prohibited any abridge- 
ment of this privilege. The Conrt dismissed the appeal. 
In its jndgment it took particular care to disallow the plea 
Of natural right Pointing to the oonstitntional history of' 
the Republic, the Court laid down that the right of< 
suffrage, however varied might be the conditions imposed 
by the laws of different States for ita exerdse, invariably 
depended on the express authority of the political pover> . 

* Aa i* well known, there baa l>Mn detubed for tlie «eat at tit» 
Oovemment of the United SUtea a ainall belt of land, whioh b not 
« part of any State whataoever ; thia diatrict, wlisro the d^ of 
Waahington haa been built, ia placed, nnder the name of CtdnmUa 
Diatrict, onder the excluaive juriadi^on of Cor^rcM. 
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and was exercised within the limits asdgned by positive 
Uw. 

"" Psswig from this brief allasion to the political his- 
tory of the question to the consideration of its inherent 
merits^ we do not hesitate to believe that the lef;al vindi- 
oatioo of the natural right of all citizens to vote, would, 
at this staf{e of popular intelligence, involve the destruc- 
tion of dvil govemmeni There is nothing in the history 
of the past that tesches otherwise. There is little in 
current history that promises a better result The right 
of all men to vote is as fully recognised in the population 
of our large centres and cities as can well be done, short 
of an absolute declaration that all men shsll vote, irre- 
spective of qualificationsL 

* The result in these centres is political profligacy and 
violence veiging upon anarchy. The influences working 
out this result are apparent ia the utter neglect of all 
agencies to conserve the virtue, integrity, and wisdom of 
government^ and the appropriation of all agencies cal- 
culated to demoralise and debase the integrity of the 
elector. Institutions of learning, calculated to bring 
men up to their highest state of political citizenship, and 
indispensable to the qualifications of the mind and morals 
of the responsible voter, are postponed to the sgency of 
the dramshop and gambling hell ; and men of conscience 
and cspadty are discarded, to the promotion of vagabonds 
to power. 

** This condition demonstrates that the right to vote 
ought not to be, and is not, an absolute right The fact 
that the practical working of the assumed right would 
be destructive of civilisation is decisive that the riglit 
do?s not exist* 
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do SO, as they did not tliink fit^ in tbose partlcalar 
to make ose of their powers.^ At the present tima^ the 
question with regard to the Territory of Washingtoiiy 
which since 1889 became a State, has only a rétrospec- 
tive interest When on the eve of its admission into 
the Union, the draft of its Constitution was submitted 
to the voters of the Territory* they rej cted the pro- 
visions concerning Female Suffrage. 

At the present time, the only part of the American 
Union where women are admitted to political suffrage^ is 
the new State of Wyoming, which is only a little spot 
on the immense, political surface of the United StatesL 
For though it fills an area equal to that of Italy or the half 
of France, it has not even a hundred thousand inhabitants. 
In other States the agitation for the extension of the 
suffrage to women continues in two directions; one 
pai-ty is for gaining this end by means of a federal 
law like that which, under the form of Amendment 
XV. of the United States Constitution, imposed 
upon all States the admission of negroes to political 
rights ; the partisans of Women's Rights claim in their 
favour a sixteenth Amendment In a parallel direction to 
the national agitation, an agitation is also carried on to 
obtain Female Suffrage from the local Legislatures in 
each respective State. This double campaign has not yet 
come to anything. More than once the question hat been 
dealt with in Congress, and women have been allowed 
to set forth their claims in committee. The senators 
and the members of the House of Representatives have 
one and all Ibtened to them with the greatest courtesy. 

* Compare " Suffrage in Washington Territory," by W. S. Both. 
C^ieo^ Ldw IVmet, voL iiL» Jan«, 1889. 
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wiihooi, liowever» being brought to ilicir way of think- 
ing. With tho Legislatures of the States, women have 
been more socoessful, and have socceeded In getting 
their vote in more than one Statei^ Bat the consent of 
the two Hooses and the sanction of the Governor are 
not soflkient^ as in the Territories^ to give the force of 
law to a new oonstitational measore ; it most have the 
ratification of the people» and the people invariably 
throw ont biUs conferring Female Suffiega 

§ 4— An IirDinficr Suffeag^ 

Now that we have examined the legislation and the 
«aritprndence of the coantries where women have^ or 
thooght that they have, political snflhige equally with 
men,* it remains to see if women are admissible to share 
in the electoral franchise in any indirect ways. 

(1) The first oonntry which gives an answer to such 
inquiry b Austria. Tbe legislative power is there divided 
between the Imperial Parliament^ or AricAsttUA, and the 
local DietSL All the lepslative powers not reserved 

^ Colonidfl^ Orq^on, Nsbnaka, ladkae, SouUi Didcota. The 
pUbiMÎto fai this ksi Slete, vhidi took pbee at tho «od of 1800^ ad- 
suttod to the fnaehiM tho '' drifiMd " Rodduaa» but lojoctod tho 
daoao roktiiig io Woouui SuAafe. The figvrw of tho ballot ate 
not vaatiBf ta intoriii : thoro voted agaiost Woomb Soflkags^ 
4ft,6tt alooloni fur Woomb BoAraga^ tïJSn ; againat tho aeftafo 
ol tho iDdiaaa, S^tOOS; for tho aeftafo of tho Indtaaa» Sfl^CTS {fkê 
Wmmmfê J^rual^ Boatoa» i7th Dooosbat^ 1B0O). 

< la HoQaod, io oomoqoonoa ol a daha auido bj a wooMm to bo 
onmOod opoa tho oloetocal Uota» tho High Oowt ol tho kingdom 
(BooglRaad) doddod in 1883; thai ImoIo Todng was eootiaiy to 
tho iatoatioiia and tho fendimaatal principki ol tho OooatiUttioa. 
la tho rtvttod Ooaatttaiioa ol 1887, tho word Melt was aeeofdi^l|y 
ia an tho proriaioaa rahdl^g Io 
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to the Reiclisraih are left to the IXets of the kingdoms 
and principalities of which Cisleithania is composed. 
These local assemblies, as well as the Beiduraih, legis- 
late with the sanction of the Emperor. Reicksrath and 
Diets emanate all from the same electoral bodj ; it is 
the electors of the Diets who choose the members of 
the House of Representatives of the BeichsraOu Re- 
established with some scraps of ancient local liberties^ 
or created anew by the Letters Patent of I860, the Diets 
were a sort of compromise between the ancient feudal 
traditions and the modem spirit of equality. Thej 
were organised on the antique model with hereditary 
nobles, bishops, and commons. In the first place laige 
landowners were given a special representation in 
those assemblies. Similar recognition was granted to other 
interests ; they were divided into three special electoral 
groups — ^mml communes, chambers of commerce and 
trade, and towns. In this last group, besides ratepayers^ 
there were also included persons possessing an educa- 
tional qualification, as university graduates, schoolmasters^ 
eta Thus the modem principle of personality as the 
basis of the electorate was introduced. But^ on the 
other hand, the organisation of the first electoral group 
was founded upon the old-fashioned conceptions which 
considered property as the principal source of all ri^ts, 
whilst almost ignoring the personality of its possessor. 
So the enjoyment of the electoral right was recognised 
in the class of large landed proprietors, as belonging to 
all its representatives, whoever they were, corporations 
as well as individuals, military men in active service^ in 
some countries minors as well as persons of age, and 
espedally women as well as men. But if, in granting 
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them the right of the franchise, the legislator choae 
to ignore their personality, he ooold not do this when 
it came to the exercise of the suffrage. These she- 
tori created by him being incapable, or reckoned incap- 
able, of exerdsing their right by themselTeSi the law 
decided that it should be exerdsod in their name bj 
other persons : that of corporations by individoals^ that 
of minors by majors, that of military men by dvilianB^ 
that of women by men. Thus the role was established 
that^ in the large landholder class» women ahonld enjoy 
electoral rights^ bat that sadi rights should be exerôsed 
by deputies whom they might choose for that p o r posa 
Introduced into one of the compartments of the AnsWan 
constitutional edifice by a reminiscence of the feudal pasl^ 
woman has since benefited by the modem qnrit^ and 
has been admitted in some parts of the monarchy eiren 
to the plebeian electoral groups» vis., those of towns and 
rural communesL 

We will now examine in detail the legal pnmsion 
regulating the right of women to a political vote in the 
several parts of CSsleithania. 

(2) The electoral statute for the /Z^ie&sral4 thus deler^ 
mines the electorate: *In general, the electoral ri|^ 
shall belong to every Austrian dtisen of the male 
sex who is in enjoyment of all his rights^ and has 
completed his twenty-fourth year. Only in the deetoni 
dass of the large landed proprietom,or of the highest tax- 
payers^ women, if tliey are in their own rights and am 
twenty-four years of age, are considered to poassss the 
right of voting"* (§ of the law uf April 2nd, 187S> 

* la Dtohafttk the ini dsctorml gimip b 
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Âcoording to § 12, ** Everyone having the rigbt of voting 
exercises this personally, as a general rule, bat in the dasa 
of large landed proprietors, or of the highest taxpayer^ 
suffrage can be exercised by proxy." After stating thmt 
military men in active service and oorporationa shall 
exercise by proxy the electoral right attached to their 
property, the law of the empire lays down that * women 
are to exerdse th«r rote in this class (the landed pro- 
prietor das») in the manner prescribed for it* exerôse 
at Diet Elections " (| 14). 

The provisions upon that subject^ contained in the 
Election Begnlations of the several Diets, are not 
identical, nor are they drawn op with the same 
distinctness of expression. But still it is evident 
from them that women in the large landed pro- 
prietor class everywhere possess electoral capaàiy.* 
The ordinance for Bohemia declares that " women 
.... may exerdse their electoral right in tiie 
class of large landed proprietors only by proxies desig- 
nated by themselves" (§ 10 of the Law of Janoaiy 
9th, 1873). The proxy for this purpose can only be 
given to an elector of the same class (§ 11), who is 
thus to add to his own vote that of the woman. For 
tiie " kingdom of Galîcia and Lodomeria, with the grand 
Dudiy of Cracow," the law of Sept SOlh, 1866, lays down 
that in the case of women living with their hosbanda, 
the husband shall exercise the electoral right; other 
women wlio are saijv.'nx* give tbeir votes by proxie>, 

* Except in VomrHMrg, where the olua of Urge Unded pto» 
prietota doe* not eziaL 

~ This qualificktion eomewbftt limita the eleetonl right of women 
Gelieia ; for Artîole I of tbo avne Uw gnmta tliie tij^ 
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The Electoral Statute of Moravia contains the same 
provisiona» with this notable difference that the rif^ht of 
women to the sufirage is not limited to the large landed 
proprietor classa. Paragraph 16 of the Electoral Statute 
states in general terms: ** Persons not _aui Jteris ex- 
ercise the electoral right through their legal représenta- 
lives» married women through their husbands, and other 
women 9uijwris through proxies." 

The electorate of the electoral groups of towns and 
rural communes being composed not only of ratepayers 
but also of persons qualified on account of the educa- 
tional standard, as I have already stated, it became a 
question in Moravia if women, admitted to the vote in 
these two classes, enjoyed such right by virtue of edu- 
cational qualificationa In rural communes, for instance, 
the right of vote was granted without any rate-paying 
condition to the head masters of public schools appointed 
by decree, ''alle mit Décret angestellte Lehrer der-Yolks- 
nnd BtLrger-Schulen." Was such a privilege to be shared 
by female teachers ? The Supreme Court (Reichsgericht) 
decided that the electoral capacity could not be held to 
extend as a matter of right to female teachers, who 
were consequently excluded from the suffrage.^ 

Similar regulations, with regard to the rights of 
women to vote in all the electoral groups (large landed 
proprietors, towns and rural communes), are to be found 

to kige landed proprietor» who are not jut jicrti, by allow- 
ing them to uie it through their legal repretentatiTes or 
proxies appointed l^ their represenUtiTes, whilst ms regards the 
electoral right of womeo the law stipulates that they must be sat 
jwrie (eigenbereohtigt). 

' Judgment of the Courts Oct 13, 1884 (« Sammluug der Erkent- 
nisse des Reichsgerichts,") by Dr. A. Hye Ton Gluueck, t TiL,Na3M* 
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in terms more or less explicit iu the laws of Salsboig^^ 
Silesia,' Tyrol,' and Vorarlberjf.* 

(3) The statutes of Carinthia and Krain on the other 
hand expressly provide that in the town and rural com- 
mune groups men alone possess . the suffrage.' The 
statutes of the two first countries cited, those of Bohemia 
and Qalicia, are silent with regard to women in the 
popular electoral groups. The laws of Bukowina^ Dal- 
matia, Goritz with Gradiska and Istria, Styria and 
Upper Austria abstain from any mention of female 
voters. Nor has the statute of Lower Austria any pro- 
vision for the admission or the exclusion of women. 
The absence of any mention of them in the text of the 
laws seemed to give rise to doubt. If there was no 
doubt concerning women of the large landed proprietor 
class, to whom the sufirage is given by the electoral law 
of the Empire, uncertainty still prevailed as regards the 
groups of towns and rural communes. In these two 
classes all municipal voters are electors for the Diets, 
and women have a municipal vote in all the rural 
communes.' Does it not then follow that in all these 
places women have a right to vote for the Diets, even \ 

in the absence of any more «xpUdt provision T To 
dispel these doubts,^ a recent law of Lower Austria^ of 









^ Landtagswahlordnung, 1 16. 

> Law of 22nd NoTember, 1876, 1 16. 

^ Landtagiwahlordnung, 1 16. 

^ Laudtagswahlordnung, | 9. 

■Landtagiwahlordnung fur Kaemthen, | 12, 14; Landtags* \\ 

wahlordnung fUr Krain, 1 10. 

* Further on I shall treat these questions in detail 

^ Compare the speech of Deputy Dr. Haberl at the sitting of the 
Diet of Lower Austria, on 3rd January, 1891. 

i 
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innib Srd, ISS9» stipal&ted that tlie suffrage for the Diet 
belonged to persons of the male sex except in the class 
of large landed pmprietora^ where women Bui juris were 
held to possess electoral powersi 

In brief» for Diet Elections women . have the rif^ht to 
ràbà, by proxy, in the electoral colleges of the large 
landed proprietors in the whole of Austria» and» also, in 
the coll^;es of towns and rural communes in several Cis- 
Idthanian coontries» whilst for the Reichsrath Elections 
tUs right only beloogs to women as large landed pro- 
prietom 

As regards eligibility» women are expressly excluded 
from the Reichsrath ($ 19 of the Law of April 2nd» 
187SX and implidtly from the Diets. 

(4) An indirect snflBrage is likewise granted to women 
in Sweden. The Houses of the Swedish Parliament 
(Riksdag) are both electire. One^ the popular Honse» 
has as its electoral bam the whole population» every 
inhaUtant having an equal vote (one man one vote)» if 
be possesses the property qnaliKcation to become a 
member of the electoral college; and only individuals 
of the male sex in full enjoyment of their rights may 
be voters for the Lower House. The Upper House» 
wbidl represents the ** interests»'* is not elected by the 
direct votes of the elector% but by tiie organs of local 
sdf-govemment^ Uiat is^ by the provincial assemblies 
(laadstings) and the municipal councillors of great towns» 
who in their torn are chosen by municipal colleges» formed 
aoi on the basis of the number of electors but upon 
that of their contributions to public expenditure» the 
vote of the higher-taxed counting more than that of 
the lower-taxed. As here pera)nality gives plaoe to 



mn^^x-' 



COLLSCT/VE SOVBRSIGHTY. 



property, all property ownera enjoy the electoral rights 
corporatiotM as well as individuals, minors as well 
as majors, and finally, women as well as men. lo 
elections of persons chosen to elect the Upper Hoas^ 
women may only rote at the first staj^ Their direct 
intervention does not extend beyond the monieipal 
snffrage, bat, thanks to the pecnliar Constïtat-ïon of the 
Second Chamber, their vote is re-echoed, so thai mem- 
bets of the Upper Hoase aie indirectly elected by 
women at third hand in the case of rural eonmittne% 
and at second band in the case ot townai* 

I 6.— Delegation and ATTMBunoir of thb Pbopebtt 

QUALinCATIOK. 

If a woman cannot vote in person, or by a male 
proxy, can sbe transfer to another the property qualifi- 
cation in countries where the franchise depends on it? 

(1) In France, at the time of the establishment of the 
property franchise ander tlie Restoration, the question 
was settled in the afiinnalive, but within very narrow 
limits ; a wiilow miifht make a transfer of her qualifica- 
tion to a male member of her family in order to 
constitute or complete his franchise. The choice of 
the person to be delegated was at first extremely 
limited. The law of June 2gih, 1820, directed that 
the property taxes paid by a widow might be reckoned 

* la the fullofriiig chapter, de*ot«d to looftl Mlf-guTenunan^ t 
«ball h&re occasion to refer to the Swediih mnnicip*! oigmintioii. 
It ia «ufficient to mention hers that the municipal decton Toto for 
the lamUi»^ directlj in the towna and at Moond hand in llie nml 
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to the Mil ; in default of sons, to the grandson ; and in 
defanit of gimndsona» to the son-in-hiw whom ahe ahoold 
appoints The electoral power thna conferred on women 
hy the law was rery small The law of April 19th, 
18S1, considerably extended it The ninth Article of 
this enactment added grandscms-in-law to the number 
of relatires who coold be invested with the property 
qualification for the vote» and granted the widow full 
liberly of dioice among sons» grandsons, sons-in-law, and 
grandsoiis4n-law, so that she coold name a soo-in-law 
even if die had sons. Moreover, this benefit was ex- 
tended to divorced and even partially divorced women 
(Art 8)l The law-coorts inteq)reted these providons in 
a broad sense. Thus it was established that a widow 
could communicate her property qualification to the 
fdlowing persons, vis. : to an adopted son, a soo-in-law 
whose wife had died without issue, or a son-in-law who^ 
after the daughter's decease, had contracted a second 
marriage, provided that there existed issue of the former 



At the present tame Italy is the only country where 
women have the right to transfer the property qualifica- 
tion entitBi^g to the franchise. By virtue of Art IS of 
the deetoiml law of September 24ih, 1882, «* the direct 
taxes paid by a widow or a woman legally separated 
from her husband may be reckoned to one of her son% 
grandsons^ or great-grandsons appointed by hen* * 

There was alto a similar provision in the law of 
Lnxsasboof]|. The ordinance for the dectiooa to the 

* 8ee lbs Je4gnMBU dUd hj DaQoh, B4ptHoift^ IMà pQlitiqui^ 

iflTa 
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State assemblies of June 7th, 1857» coniûned the follow- 
ing in its seventh Article : — " A widow can have her taxes 
reckoned to that son, or in defanlt of sons, to that son- 
in-law living under her roof, whom she may appointv** 
Bat the electoral law of May 28th, 1879, in reference 
to elections to the Chamber of Deputies^ has repealed 
this clause.* M. Ejschen, Minister of State in the Grand 
Duchy, in the learned treatise which he has recently pub- 
lished on the public law of Luxembourg, points out that 
such a clause was not admissible as regards elections to 
the Legislature, because the fifty-second Article of the 
Constitution required the elector himself to pay the taxes 
which conferred the franchise.' However, this /Lrt 62 
was copied from Art 53 of the revised Constitution of 
November 27th, 1856, and the latter did not prevent the 
passing of the law of 1857, which granted to vridows the 
right of transferring their property qualifications. 

(2) The indirect influence on the elections which 
women possess, or possessed, by virtue of their right to 
transfer their property qualification, only belongs to 
women auijwns, and does not extend to married women. 
The contributions paid by the latter are imputed, in some 
countries where the franchise depends on a property 
qualification, to their husbands, in order to make up 
their qualification. That is to say, the taxes paid by the 
wife are reckoned to the husband as a matter of course 
by virtue of his marital power. Already the delegation 

^ ''Pasynomie Laxembooigeoiaa,* 1855-1858L Lazembomg, 

* Compare Art.8 of this law (in the '^Loiaet règlements sur I'oigani- 
sation politique, judiciaire et administratÎTe du Oxand-Daché de 
Luxembourg,^ coÛected hy P. Ruppert^ Luxembonig, 2nd éd., 1886.) 

* '* Das Staatsrecht des Grosshersogthums Luxembom;^" Frei- 
bucg, 1890 (]larquardsen*s oollectionX p. 156i 
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of property qualificaUon in the cases I have mentioned 
is bordering upon private law and recalls the women's 
tutelage of olden timea When women were under 
perpetual guardianship, a widow's guardian was usually 
her own s(ml The electoral law, by conferring on a 
widow paying taxes the right to choose a proxy from 
her sons^ or» in their default, from her sons-in-law, did 
not giro her, so to speak, more than a choice between a 
certain number of possible guardians. When we come 
to the \tjpX provisions by which the wife's taxes are im- 
puted to the husband, we reach the extreme limit of the 
domain which we have proposed to explore, and which 
is that of public law, and we begin to trespass on that 
of civil law. ** This is a kind of homage paid to the 
power of the chief of the family, whidi society does 
wen to surround with the greatest authority,** said Laine, 
in the French Chamber of Deputies, on January 5th, 1817, 
when that matter was under discussion of the Housa^ 

In England and Scotland, where, according to the 
old common law, ''the wife was merged in the hus- 
band," the latter had the advantage of his wife's real 
property as a qualiScation for the Register. But the 
Married Women's Property Act of 1882, which a&iimi- 
lates the married woman to the fttM kU as regards 
her power over her property and income, has had the 
effect of limiting the husband to his personal property 
for the purpose of constitutiog or completing his qualili- 
cation.* In the United States the question has followed 
the name course. Till 1888, there was still, amidst the 
triumphant democracy of America, a State, thai of Rhode 

> - MooiUor* of 6ch Jaaoary, 1817. 

t RdfOTB on SlseticsM, Load. 188e, 14lhe4it, voL L, p. a 
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Island, which required of the elector the possession of 
real property. The condition in which women were 
placed by the English common law bad been already 
considerably modiBed in 1844. In 1872, a fresh law 
dedded that "the real property of a married woman 
should be absolutely secured to her sole and separate 
use.'' Inevitably the electoral status of the husband 
was changed by thi& On the initiative of the Gk>vemory 
the Supreme Court of the State acknowledged this (in 
1878) by deciding that the husband could no longer 
vote in virtue of his wife's property, unless he had 
married her before 1872, and she had acquired her 
property previous to that date ; but that if the 
marriage had been contracted after the promulgation of 
the new law, or if the woman's property had been ac- 
quired since 1872, the husband could not didm on such 
property his right to vote, unless children capable of in- 
heriting that property had been bom of the marriagei^ 
Thus it was no longer jure mariti that he voted, but 
as father of the children. 

In France, under the property franchise régime^ 
the law of February 5th, 1817 (when Lame made 
the remark quoted above), caused the husband to 
profit by the taxes paid by his wife, even if she 
was partially divorced from him. The proposal to 
except the case of such a separation was rejected in 1817» 
on the ground that while deciding on the separation of 
husband and wife, the judges only pronounced on 
household matters and for family peace, but that the 
husband's legal qualification was in no degree modified. 
The law of April 19th, 1831, abandoned this system, and 
^ Appletou'a ** Annual Cydopœdia " (1878X p. 7S8. 
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reckoned to ibe hosband tbe taxes of bis wife, whether 
with separate or joint property» only so long as there 
was no partial divorce between them (Art 6)^ 

It b under similar conditions that taxes of the wife are 
reckoned to the husband in Belgium, Luxembouig; Italy, 
Pktissia and RoumaniiL^ Article 3 of tbe Dutch electoral 
law (of 4th July, 1850) containing a similar proviso was 
repealed in 1887. The same result was achieved in Spain 
by the introduction in 1890 of universal suffrage as had 
happened before in France when the property qualifica- 
tioo for electors was abolished. Thus the right of hus- 
bands to vote by virtue of their ¥rives' property ceases, 
nnoe th^ no longer need it 

To recapitulate the facts sot forth in this chapter, 
we find that all women of full age are admitted to vote 
in tbe State of Wyoming; that in the I«le of Man the 
suffrage is granted to female owners of real estates; 
that unmarried women belonging to the great landed pro- 
prietor dass may vote by proxy for the Austrian Reich- 
sratb, as well as for the Local Diets of the CSsleithanian 
countries ; that in some countries of the Austrian mon- 
ardiy the same right is granted to women of the other 
electoral classes ; that in Sweden women share indirectly 
in the formation of the Upper House ; and that in Italy 
widows and women partially divorced from their hus- 
bands may have their taxes transferred to a member of 
thmr family in order to constitute or to complete his 
qualifications for the franchise. 

^ Aitide IS of Um Belgiaa ElMlonJ Code modiftwl b]r Um U v of 
fSad Aifwti 1866 («« Aaaoaira àm UgiaL OMp./ zt. S71) ; Ait. S 
of Um UMsboufg Uw of »Ui Hay, 1879; A rl 8 of the Italka 
BeoUwml Law of 188S ; Um PntMtAii EUdocal Laws (tit. inf im) ; 
JUt 14 of Um RoOTMiiiiin Iketuna Iaw of S-SOth Jons, 1884. 
C A— she,* siv^ 88iX 



\ 




CHAPTER UL 
Local Sdf-OovemménL 

§ 1. — GE!TEBAI. OsSEBYATIOira. 

(I) The notioD of self-government, of wliich Enp;Iand 
has pvea to other countries both the experience and 
the name, which is now a part of general political 
languaf^ is applied spedally to local self-govemment 
as administered by representatives of the people and not 
by agents of a central bureaucracy. Local self-gorem- 
ment deals primarily with local economic intereata, 
and it is only in a Secondary d^ree chat it incladea 
powers of a political cbaxacter. These last i^eing too 
complex to be treated successfully by the State alons^ 
are partly delegated in all free countries to the agem^ of 
local self-government Its organs are therefore^ in 
character and competence, partly public and partly 
private. 

The primitive type of self-government — the village 
community of the Middle Ages — ^had its origin, it* 
basis, and its raUon iJ^étre in the administration of eoin> 
mon property. It was a natural, a spontaneous aaso- 
ciation devoid of any political character. With all the 
autonomy which it succeeded in acquiring, it partook 
8» 
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to little of politieal liberty that it was able to exist 
under the meet different systems of government^ not 
excepting the most despotic We find it in India to- 
day with the same character as in Europe in the 
Middle Agea. Conquerors succeeded conquerors on the 
banks of the Ganges ; the rural commune retained its 
autonomy unchallenged.^ Again in Europe it existed 
side by nde with serfdom, and to-day exists under 
Russian antoeraey. Collectivist at first, and still so in 
some places down to the present day,* the village 
eommunity gradually allows the emeigency of individual 
property, but on the other hand it preserves for genersl 
use undivided property, commons, the Germanic ott- 
«milfiL Hero in the common interests pertaining 
to foctsti^ pasture land, wells, and village watch, the 
village community reasserts itself, is living a life of its 
own, and goes on thus for centuries. Not that it 
rises to the ideal of corporate personality ; on the con- 
trary, the villagers do not distinguish the commune 
from thft individuals of wbidi it is composed. It does 
aoi occur to them, therefore, that communal aflEûrs can 
be deddcd except by one and alL In order that the 
community should do anything, every member must 
mise his arm ; in order that it should move in this or that 
direction, every member must put his 1^ forward. Wit- 
ae» the repugnance that exists in Russian village assem- 
Uissof the present day to tlie decision of a mere majority. 

* Oompsie O. L^ Oomins, ** Yillags OoouBaniiy.' Loodoa, ISOa 

* In Rosm, to a owtaia •xUnt^ and «tso in Qarauuiy, ia aooia 
dtttricU. 8m oa this aubjsol R. Morisr, «'SjaUna of 

in Varioua Countriaa,* and Sir H. Svmaar Maine, 
MVilbieOiiBBuaitM%''8idedit Loodoa, 1871^ pc TtL 




" In the ejes of tbs Moujik ererythiog in iha Mir most 
be dooe nnaaimonsly. li ii the eonseot and the 
oommoQ will of the membera of the assembly that 
give it its aathority. That a deeisitMi shoald be re- 
garded as valid, u free from error or fear, In fac^ obli- 
gatory on all, it mast in this primitive democracy have 
the support^ or, at least, the acknowledgment, of all tbe 
memberB."* 

It was the same in the communities of the Uiddle Ages 
and in the village assemblies, particnlarlyin France^ They 
were attended by those who "woald, should, and eould,** 
(otu eea qui kont voluy, dehu et pdiu, as an old communal 
charter of Bui^^ndy, relating to a communal iransacticHt 
in the year 1331, pats it Women, widows, and spinsters 
were present in the same right as men. " Thûr consents" 
says M. Babeau, " added to tbe validity of the contract, 
which was not binding on those who were not mentioned 
in it"* Neither was there any age gnaliScation. Eveiyone 
who had an interest hod a place in the assembly. The 
very name by which the commanal right was frequently 
J deRcribed showed how comprehenrâve it was; it was 

!■ i called right of vieÎTtage, and the members of the as- 

' sembly were ^vomiw and I«votnTi«a* An instrument 

relating to a lease in fee, concluded with the Abbot of 
' Aoatol» Leroy-BeanlMii, " L' Empira dM Tnn," P., I88I, 
IL, p. 34. Cf. EimîUr renurki (uf milier date] in Aihton DQWa 
''BBU7ionLoealQoTenuuait,''OobdenClBb Series London, 187& 
P.M. 
• " Le Tillage Knit fanden rigima,' t-aéi^F^ ISîS, p. 33: 
' So ecpnoiallr in the FjrenMi, u in Bigom, in Beun (" De 
lAgrèze, Lft fëodaliU du» let I^réné«'>. P. 1884. <^. On 
"neigbbonn," ncMt of the title of "De mtgnaticn" in tbe *k lni 
Iaw. 
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Saint-Sayin in 1816» sets out that the neighboon^ male 
and female, of Oantereta (&&m ti binés), collectively 
and individually, being present and consenting, being 
neitlier deceived nor bribed, nor induced by artfal 
promises, nor eompelled by force, bnt of their own free 
will and pleasore, with fnll knowledge of the matter, have 
openly dedared their ananimoos approval, with the ex- 
ception of Qaillardine de Frechon, Ms exceptât hi dite 
Gailhardine dd Frtxa} In another instrument three 
eentortes later (1012), relating to the communal Oon- 
stitntion adopted for a village in the canton of Scey- 
anr-Saftne, we learn that it was drawn up in the pre- 
sence of the notables of the place assembled, ** under 
the dm, before the common hearth where the said 
inhabitants were accustomed to assemble for the busi- 
ness of their community," and that among these 
notables were present two women, a widow and a 
girL* More records might be dted which mention 
the presence of women at the communal delibera- 
tions in different places. It it not easy to establish 
with certainty whether the partidpation of women in 
communal assemblies was of right or only excepUonal. 
H. Bebeau, who treats it as exceptional, admits that 
* it is difficult at certain periods to ascertain who was^ 
and who was not^ a member of the assemblies."* * 

(2) In France, as elsewhere^ the triumph of absolute 
mooarehy, with its overpowering centralisation, has de- 
atiuyed the communal autonomy of the villages. The 

^ Ds Lifrèss, op. dt, pc 9Ê, 

I **BeviM dM aod^éi mtaiiUs dts d^partemeut^ fi^ ttfric, t I., 

isro.* p. lan, p. 5ia 
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strong leveltÏDg bl;:st oE the RevolutioD exiingnùAHd tba 
little vitality which they bad left Bunl oommaoitiM 
were osômilated to urban commaoiUea in the sense that 
both became aiministrative subdi visions; cast in the same 
monld. At the same time, the levelling Stat« was good 
enough to grant to the inhabitaata of town and conntty 
the same political rights. These rights have doaked, 
not to say snbmoi^e^ the whole local pnblie life; Al- 
Uiough the mral commanity, in conseqaenoe %& the 
occupations of ita inhabitants, remained, to a great part, 
a centre of homogeneous concrete interests of a private 
character, the communal right, as such, ¥ras swallowed 
up ID the political right ; the members of the eomma- 
nity were merged in the body politic ; and as women 
form no part of the latter, they found themselves for- 
mally excluded from the communal right, even when 
the commune attended purely to the material interests 
of its members. Such were the effects of the Bevola- 
tîon on local self-government, and on the part played by 
women in it 

Once only there appears like a flash in the le^islafa'tm 
of the Revolution a decree of the Convention which, in 
a special case, summons women to vote. This Assembly 
had, as we have already seen, very little tenderness 
for the rights of women. What is them, then, in 
this particular case Ï It deals with common property. 
The village community presents itself to the le^fisla- 
tor's mind for a moment in its ancient oonceptim, 
with its primitive mûon dare, and the legislator allowa 
himself to be transported into the past, into the times 
of voMiTU and voisines, and for the special occasion he 
calls tiigether men and women "collectively and indi- 
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▼idnally/ noi as of old, '* under the elm before the 
eommoD hearth,' bat m the polling booth. The decree 
of 10th and 11th Jane, 1793, which charges ihe manid- 
pal aotbority to call together the inhabitants to delibe- 
rate on the partiticm, sale, lease, or enjoyment of 
eommon property, provides in its fifth article that at 
the " assemblies of inhabitants " called together for snch 
purpose^ "every individaal of either sex, having the 
right to share in the common property, and of the age 
of 21 years, shall have the right to vote.** 

The establishment of aniversal saffrage, ander the 
seoond BepaUie^ deprived commanal right of that frail 
economic basis which the property qualification had 
sapplied. Women could no longer be admitted to the 
enjoyment of this right on the ground that they were 
monidpal stockholders, for the stock company had been 
dissolved. Henceforward they could claim the vote 
on philosophic grounds only. Pierre Leroux undertook 
to do it for them at the Legislative Assembly. On the 
21st November, 1851, during the discussion of the Com- 
manal Elections Bill, he proposed an amendment to the 
artide which provided that ** the list of doctors shall 
eoosist of all Frenchmen of full age." The amendment 
of the Si Simonian philosopher substituted the words : 
" Frenchmen and Frenchwomen of full age,*^ hot it was 
not adopted. 

(S) In the Germanic world, although < 
tweeii the mral communities and the nr c 
has not been entirely obliterated, yet Xx \ 

village eommoniUes have changed th< * 
The bf«nds of assodation, formed in the i 

* *« Medtear " d tlie ffod KoT( 
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tbe basis of oommon interests; were relaxed ia propor- 
tion as the common property was divided, and the real 
servitudes interchanged between the communal proprie- 
tors, fell into disQsa As the economic basis of the 
ancient village community grew weaker, monarchical 
centralisation, more vexatious and more penetrating in 
its regulations than the feudal lords whom it supplanted, 
began in its turn to contribute to the decline of the rural 
community. In this process of disintegration of the 
ancient communal society, sometimes its concrete per- 
sonal element, and sometimes its real element^ comes 
prominentiy into view, but the two are no longer united 
in a living whole, but separate and isolated. 

In South Germany, and in Switzerland, the communal 
right, das OemeindebUrgerrecht (the burgher right) comes 
to depend upon descent from burgher parents ; it is trans- 
mitted from generation to generation like an inherit- 
ance; it is personal without being individual At length 
the conception of " the man in himself " introduced by 
the French Revolution comes in here too to individualise 
communal as well as political rights. In the- name ot 
equality of rights a struggle is banning between 
the burghers (BUrgerX the domiciliaries (Einssasse or 
Hintersœsse), and the residents (Auf enthalter), a struggle 
of which Switzerland has been and still is the special 
arena. 

However, in the northern countries of the Germanic 
world, the communal right takes a midway position 

^ At a matter of fact intermediate tbadea were evolved in the 
coone of the transformation of the Oermanie communal right, but 
it ia annecetsaiy for na to dilate on the topic here ; I need only 
refer to the great work of O. Gierke, "Das Deutaohe Genoa- 
aonschaftstrccht," Berlin, 18G8, 1., p. 725, eta 
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between the right detached from the soil and personal 
to an individoal (of a particular category^ <^<1 ^^^ right 
personal to the individual : it accepts as the qualification 
possession of real property, without regard to the person* 
Thus connection with a concrete group which has given 
such a character of exdusiveness to the corporate life of 
towns is no longer required ; while, on the other hand, 
no recognition is accorded to the human atoms into 
which the political rationalism of the eighteenth century 
had dissolved modem society. 

Property having in this way become the exclusive basis 
of the rights and the personality of the owner being 
henceforth completely disregarded, is not the difference 
between the sexes an idle distinction T In fact, we find 
that throughout nearly the whole Germanic world — the 
Germans, Anglo-Saxons, Scandinavians — where com- 
munal right has a real as opposed to a personal basis, 
woman is admitted to the enjoyment] of it Thus the 
feudal rule that the law of the soil overrides the law of 
the person reappears» but it is now applied in a wider 
and at the same time a narrower sense. Property in 
land having become democratiiied, there is no longer any 
distinction between noble proprietors and commoners. 
Bat on the other hand public right being no longer 
coofused with private right» the admission that powers 
of a public character should be an appurtenance of pro- 
perty right ceases. Thereforo, while granting the com- 
munal riglit to women (as well as to companies and 
corporations) by virtue of their property right» oars 
has been taken to limit it to that spbero of local 
self-government which is devoid of all political char- 
acter, and concerned chiefly with the administration 




of th« économie interests ot the pUe» The development 
of modem civilisation has prodooed its social effects 
priocipalty in towns ; the new wants it has created have 
multiplied and complicated pablte functions there to sach 
an extent that when the powers del^jated by the central 
authority are also taken into aeootint^ the self-govern- 
mont of dtiea assumes a character which makes it veiy 
modi resemble the government of a State. The muni- 
cipal suffrofi^ acquires there a range that almost makes 
it a poliUcal franchise. Consequently the communal 
saffrage of women has generally been limited to country 
districts or to towns of minor importance. Where it has 
been confined to rural communes it encounters fewer 
obstacles, inasmuch as the difference between the sexes 
is there slighter in every respect* 

In certain countries the capitalist character of the 
present economic system has introdaced, side by aide 
with possession of realty, the payment of taxes as a 
condition for the exercise of the communal vote. By 
this arrangement women of course benefit equally with 
men wherever females are admitted at all to communal 
rights. Bat where the communal riglit no longer rests 
on a material basis that brings back the community to its 
origin and its economic raison d'are, women find them- 
selves excluded from communal suffrage. Directly they 
have to claim it under circumstances which strip it of 

» Compare W. Riehl, " Die ramaie," Stuttgart, 1882, wpeciiJly 
Chapter II., Die Sdteidutig der OetdiitdtUr im Pi-ooMm dee 
aiUitriebftw, when the author ihuwa how doael; countiy vc«i«ii 
retemble meo in reepeot uf the'r oooupatioiu, matuier of life, 
thonghlt, ooitume, figure, voioe, head, ate., and bo« iu town lif« 
and gcneimllj in oiTiliwxl aDcioty , the line of scpnnlioa become* 
more and nioro marked. 
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its noo-political cb&racter, as, for example, under 
system of Dniversal sulTra^, where it is confoua< 
vith the parliamentary franchise, they are absolut 
DOQ-SDÎted. 

Xow thM we have learned the origin and naton 
the communal suSrsge of woman, let ns examine 
detail the legislative provisions on the subject in 
several ooaobriea. 

§ 2— EsauND. 

(1) Local government in England is administered b 
considerable number of diverse agencies without any s 
tern, and often withont any connection one with anoti 
u they work within areas which sometimes meet, soi 
tinea port, and sometimes intermix with or inters 
one another. " Local government in this coiiati 
■ays a writer, " may be fitly deacribed as consisting 
a chooa of areas, a chaos of authorities, and a chaos 
rates. ** Withoutundertaking the somewhat irksome ti 
of dispelling this triple chaos, I will content myi 
with pointingoat the territorial units and the elect 
offices to which ore assigned the public functions of to 
govn-nraent, io order to see what shore of power 
there allotted to women. 

Tlte primary unit of which all the orgooiutions 
loeal government both in town and country are made 
is the (àvîl) parish. It is the oM townabip, and 
received its present name from the eccleuoiitieal u 
which eoine to be grafted apon it, and which sha 
with it its administrative agencies wliitst preaerv 

* K. P. Ch*lnwr^ " I/««l OoTwnnmL' Lend., 1883, p. 17 
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its own cbaracter. Tbe parish is the primary territorial 
unit for the assessment of the poor rates which, by itsdfi 
is tbe most important business of English self -government^ 
and upon which several other assessments are modelledL 
All who pay poor rates on the land and honses which 
they occapy within the limits of the parish have a vote, 
like the freemen in the days of the township^ they 
meet at a general assembly, termed the t^esfry, to decide 
on their common affairs. The votes are reckoned 
in proportion to the amount of their rates^ on tbe 
basis of one vote for every £50 of rateable value up 
to a maximum of six votes. In populous parishes 
the full assembly can delegate its powei3 to a council 
selected from its own members, termed a 9dedt vestrjf. 
To take part in a vestry meeting there is no condition 
of residence; payment of rates is all that is neces- 
sary. Personal ties count for nothing; pruperty alone 
is taken into account, and all its representatives are 
allowed to vote, women as well as commercial companiea 
It ought» however, to be added that^ at the present time» 
vestries bave but scant powern, their functions having been 
gittdually, in course of time, transferred to other bodiea 
The principal power — the relief of the poor — has 
been almost entirely transferred to the guardians of the 
poor, in consequence of the great reform of the Poor 
Laws in 1834.. Since that time a number of other duties 
of local administration, which have nothing in common 
with the relief of the poor, have been repeatedly trans- 
ferred to the guardians, so that the Union has become 
one of the most impoilant, if not the most important» in* 
termediate division between the parish and the county 
At the election of guardians women take part exactly as 
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ai parish vestries, for the guardians are chosen in each 
by the ratepayersi 

One word as to the manner in which women vote. 
At the fall meetings of the vestrjr they may attend in 
person, just as in the rural communities of the Middle Ages 
the voiains and voisineê were present^ coUeetivdy and 
individuaUjf. For tho election of guardians, women, 
like male electorSi vote at home. The police dis- 
tribate voting-papers from house to houses and return 
a few days later to collect them. • 

(2) Side by side with the civil parish is still in existence 

the ecde:iiastical parish. The administrative agency of 

the ecclesiastical parish is the vestry», in the primitive 

sense of the term, consisting of the clergyman, the cburch- 

waidens^ who are ex<iffieio overseers of the poor, and 

parishioneis. Every member of the pariah, that is to 

say, every ratepayer, can take part in the meetings 

of the ecclesiastical vestry just as in those of the 

citQ vestiy. Women are not excluded. It is a com- 

moQ law right Bat it is worthy of note that the 

written law does not favour the participation of wom'm 

in parish affitirs. Thus^ so recent a law as the Public 

Worship B^;ulation Act of 1874 (which authorises 

pariahiooem to lodge with the bishop protests against 

the condoet of priests in regard to the observance 

of rites^ the ceremonies, and the ornaments of the 

cfaofchX* provides that the term parishioner is to be 

taken to mean " a male person.* * 

^ nk Âsl was piMtil in oooMqiimea of lbs RiliMlislis 
■Mf f W M ot , wkkh i n t r oduetd into publie wonhip within tb« 
Gbnnb of Bnghnd oorowoniot roMmbling tbuoo of tbo Ruman 
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(3.) Whether women are eligible to parochial offiees of 
an ecdesiastical character is a question on which the texte 
are silent With regard to the office of sexton, we luiTe 
the decision of the Coort of Eing^s Bench in 1789 in ilie 
famous suit of Ingram v. Olive (cited above)^ by wludi 
it was decided that a woman could be invested with 
these duties. As to the office of churchwarden, it ap- 
pears that women are equally eligible to it^ the only qoafi- 
fication required being that of inAoMtont hjCAk&ÂMsty 

Women are likewise eligible to the office of guardian 
of the poor. The absence of any express statatory 
provision has given rise to doubt^ but in practioe 
the question has been settled in favour of tl^ eligi- 
bility of women to the Board of Quardiana.* 

Under the guardians of the poor, there are in 
every parish overseers of the poor. This office though 
representative is not elective. The overseers are ap- 
pointed every year from among the " substantial honae- 
bolders " by the justices of the peace. Judicial opinion,* 
supported by long usage, has decided that women can be 
invested with these duties. 

(4) Just as the parishes and the unions .-are indfr> 
pendent of the rural and urban districts in which 
tliey are comprised or which they intersect^ so the 
towns form separate units of local government^ and 
are by no means alike in their oi^ganisation. A. 
certain number of towns occupy a privil^^ed position 
under the name of ** municipal boroughs." These alone 

1 Compare E. EQoart, ** The Law Relating to Women.* Londn, 
1878, p. 19. 

3 Rex 9. Stubba (1787), 2 Domfora and East, S95u 
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are municipal corpoiatioDfl^ enjoying a oonaderaUe 
dqrree of autonomy by virtue of charters of incorpora- 
tion granted at the pleasure of the Crown. Of the 
thousand urban agglomerations with more than 2000 
inhaUtantfl^ only a fourth part have the rank of muni- 
cipal boroughs; all the other towns have as such no lq;al 
existence, they are simply geographical unita.^ In past 
times the privil^;e of incorporation was frequently 
granted to wretched little hamleta But whether they 
were once of consequence or not, municipal corporations 
everywhere d^i^enerated into corrupt oligardûea. The 
Municipal Reform of 1835 broke up these hereditary 
coteries, and extended the manidpal franchise to all the 
inhabitants who paid poor rates as occupiers of realty. 
In consequence of this^ the namber of municipal electors 
was to be so considerably increased, and they were to 
possess 80 extensive an autonomy (including the control 
of the policeX that tlie l^slator thought it hardly ex- 
pedient to take in as voters all the ratepayers!, irre- 
spective of sex, as was the practice in the primary stage 
of local government^ in the parish. So it was expressly 
provided in the Uunidpal Corporations ilct of 1836 thiût 
the franchise in municipal boroughs should belong to male 
persons only.* 

The unorganised condition of the towns which were 
not municipal boroughs received before long the atten- 
tion of the legislator, who granted them not local 
autonomy — there could be no question about that— but 
spedal powers for the establishment of sanitary 
systMns and the execution of works of public util 

1 As sUted %j CbafaBMS is lbs work cited, pi •! 
• aaadf Wm. 1T..e. Tft sea IL 
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sach as lighting, paving, sewerage» eta The spedal 
Acts of Parliament passed for this purpose, as the 
necesûty for them arose, were consolidated in two 
general Acts — ^the Public Health Act of 1848, for a 
class of towns termed ''local government districts^" 
and the Commissioners Clauses Act of 1847» for the 
towns which were sumamed "improvement commia- 
sions.** These statutes conferred on these urban agglom* 
erations an incipient mnnidpal organisation» by estab- 
lishing in the one set Boards of Health» and in the other 
Commissioners, to direct the works of public utility. 
In both these classes of ''nascent and half -developed 
municipalities,"^ which had scarcely emerged from the 
parochial stage of local self-government, the authorities^ 
that is, the members of the Boards of Heslth and the 
Commissioners, were elected by the ratepayers, as in the 
parishes, without distinction of sex. 

As these towns enlarged and developed» they 
were admitted to the privilege of municipal incor- 
poration. But since the Municipal Corporation Act 
linuted the franchise to men, it came to pass that 
when a town was piomoted to the rank of a municipal 
borough» and saw its rights increased, a part of its 
inhabitants, vxz.^ the women, saw theirs suppressed. 
This anomaly gave the supporters of Women's Suffrage 
a strong argument for insisting that the vote should be 
granted to women in municipal boroughs.* In 1869, 

^ 0«a Brodrick, ** Local Gcvemment in England.* Oobdea da 
Bnaya on Local Government, ed. by Proljyn. London» 188^ 

P^sa. . 

* In 1809 tliere were 78 non-corporate towns in whidi women 
bad the right of voting. 

G 
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Mr. Jacob Bright moved a resolution to this effect in the 
House of Commons, and it was adopted almost 
without debate ; ^ so evident was the justice of their 
cause, as said and say still the advocates of Women's 
SuRrage. But^ on the other hand, it may be pointed 
out that the House had refused before 1869 (and was 
going to refuse after 1869), to give women the parlia* 
mentary suffrage, although this was demanded under the 
tame conditions as those under which the municipal 
franchise had been granted to them. Indeed, the fact 
that the Iq^ator has expressly excluded women from the 
suffrage in the Municipal Corporations Act, while leav- 
ing them in possession of it in i>arochial administration, 
allows but little doubt that he meant to draw in this 
regard a distinction between the elementary sphere of 
local interests and the higher spheres of self-govern- 
ment In the same spirit a distinction has been estab- 
lished, as we shall see, in Germany between towns and 
eountry districts. But when the English legislator as- 
similated the "nascent^ half-developed municipalities^** 
wUch were only temporarily such and might become 
cities of the first rank, to the parishes, so far as regards 
woman's vote, he introduced a fluctuating instead of a 
fixed test^ and as a result wiped out his own line of 
demarcation. When this fact was brought out. Parlia- 
ment could not but admit and bow to it This admission 
was decisive; it swept away the electoral barriers 
which had been raised against women in the entire 
domain of self-government 

The clause adopted on the motion of Mr. Jacob 
Bright^ and introduced in the Municipal Act of 1800 

* HaiiMnl, TuL exori^ Appendix, 7th Jttns, IMS. 
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(32 and 38 Vici, c. 55, Section 9X has been incorporated 
in the revised Municipal Act of 1882, Section 63, in the 
following terms: — ^"For all purposes connected with 
and having reference to the right to vote at mnni- 
cipal elections, words importing in this Act the mas- 
culine gender include women." ^ This clause granted 
to women in municipal boroughs the right to vote 
but not the right to be elected. And as the general 
qualification for municipal suffrage is the occupancy by 
the electors, in their own name, of a house rated to 
the poor tax, only independent women, unmarried, 
benefited by the Act, There could be no doubt as to 
them. But how about the married woman who was 
separated from her husband, and kept house herself, in 
respect of which she paid rates ? The Court of Queen's 
Bench decided in 1872 in the case of Regina v. Harrald, 
that a woman who was neither widow nor spinster, was 
excluded from the municipal suffrage, for, as the Lord 
Chief Justice said, the legislature only intended to 
remedy the injustice which was done to the woman who 
paid the rates and did not get the vote, but it did not 
intend to change the statua of the married ~~women, 
which were merged in their husbands according to the 
common law.' The Court felt more doubt as to whether 
a woman whose name was placed on the annual lint of 
electors at a time when she was not married, would 
lose the right to vote if she married subsequently.* 

When the municipal suffrage was extended to women 
in Scotland in 1881, the question of the right of a 

» 45 and 46 Vict, c. 66. 

« The Law Rep., viL, Q.B., 363 (1W2). 

' Soe the opinion of Mr. Juatioe Hannen, t(û{, p. 364. 
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woman, separated from ber bosband, to vote» was decided 
in her faTOur.^ Bat, of course» this does not affect the 
position of women separated from their husbands in 
England. 

(5) A year after the introduction of the municipal 
suffrage of women, they obtained (in 1870) the School 
Board vote also, in connection with the establishment of 
the present system of elementary education. Before 
1870, nearly all the primary schools were private in- 
stituticnis supported by private endowments belonf(- 
ing generally to the various religious bodies. The Act 
of 1870 provided that in districts, where the Education 
Department, or tlie ratepayers themselves, might find 
it necessary to establish public schools, there should 
be formed to superintend them a School Committee or 
School Board, consisting of 6 to 15 members, elected by 
the usual electors of the municipal boroughs or parishes,* 
that is, including women, except in the ** city " of Lon- 
don. In that part of London the members of the School 
Board are chosen by thoae wbo have a vote for the 
common councilmen,* in accordance with the peculiar 
6oostitoti<m of the city, and this right pertains only to 
malea.^ The qualifications for eligibility to these Boards 
not having been determined by law, it has been inter- 
preted in the widest sense. No one is ezduded. 
Women, whether married or unmarried, are eligible. 
The general order of the Education Department has 
placed no restriction but the qualification of age. * 

« 44 Yiet, e.ia,Mal «33 and 94 Yioi., a 78» sss. fa 

• Ibid, sse. 87, rnb-ssa C 

« IS and 18 Ykt, e. M, sad 80aiid 81 Yiels a L 

• ""The BMMotary BdoealkNi Ada,' 1870.1880, bj Hugli 0««h 
(U edit, Loadoa, 1884) pi Ui, 
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(6) It still remained for women to obtain aèeess to 
the self-^vemment of the county ; bot if coonty govern- 
ment was representative, it was nowhere elective Only 
in 1888, County Coundls elected by the ratepayers 
were formed. In pursuance of the system already in 
force, women could not but be induded among ibe 
electors of the new local assemblies. Both the Local 
Government Act of 1888 \ in England, and the Act of 
1889 ' in Scotland, admited women to the dectoratCL 

These Acts have borrowed from the respective Hnni- 
cipal Acts the provisions for Female Suffrage ; so that 
in England married women, though separated from 
their husbands, are ineligible, whilst in Scotland the 
law gives the vote to "every woman who is not 
married and living in family with her husband.'' * 

The eligibility to County Coundls being subject by the 
Act of 1888 (sec. 2) to the same conditions which are in 
force for Municipal Councils, women are thereby exduded* 
Nevertheless, some of them assumed that they were elig- 
ible, and presented themselves to the electors as candi- 
dates. The widow of Lord Sandhurst and the dauf([hter 
of the illustrious Cobden were elected in London. Tho 
London County Council, on its part, having to choose 
county aldermen,^ elected a woman as one of them. 
But before long the right of these women to sit and 
vote was tested in the Courts, l^dy Sandhurst's 

^ 61 and 62 Vict., c. 41, and 67 Vict, c (County Electon Act), 
MO. 2. 

s 62 and 63 Vict, ol 6a 

' 62 and 63 Vict, c. 60, sec. 28, aub-aee. 2, i 

^ Two-thirda of the manicipal counciUora and the connly coim- 
cillora are elected by the inhabitanta for three yean, and tli« 
council aelect the remaining one-third (aldermen) for six yeara 
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defeated opponent asked the Court to decide that the 
votes received by her were noil, as given to a person 
who had not the necessary legal capacity, and to declare 
him elected for the division. The Court gave judgment 
for the claimant Then the case was taken by the 
defendant to the Court of Appeal, but flie decision given 
by the Court of first instance was confirmed. The de- 
fendant's plea rested on the fact that the law (Se& 11 
of the Munidpal Act of 1882) declared eligible aU 
those who at the time <^ the' election were qualified 
to elect councillors, and that as the Act did not contain 
any words spedally excluding women, they ought to 
enjoy the same right to be elected as 4my other elector. 
The Lord Chief Justice, who presided over the Court <^ 
Appeal, ^ in the judgment which he delivered, expressed 
the opinion tbat^ if there had been no other provision 
upon the matter but Section 11 of the Act of 1882, it 
would, if interpreted in accordance to Lord Brougham's 
Aet^ have eonferred on women the right to be elected, 
but that as Section 63 limited the right of women to 
voting at the elections, they had no right to be elected. 
Among the other members of the High Court who gave 
their opinion in this case, the Master of the Rolls seems 
to me to have approached nearest to the judicial principle 
which should really govern the decision. He did so in 
alluding to the case of Chorlton t;. lings, and in explain* 
ing that it says this : ** Women being excluded under the 
common law of England, when you have a statute 
whidi deals with public functions, unless that statute 

* AbiI who ia 1888 sipMd ia fanmr of tho psriiaiiisntafy suflhife 
of wooMB, as Cottoool for the ladj appolUni in the oaso of Cborilon 
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expressly gives power to women to exercise them, it is 
to be taken that the ime constmction is that the powers 
given are confined to men, and thai Lord Brougham's 
Act does not apply." ^ 

The two other female members of the London Coanty 
Council, without resigning, absented themselves from the 
Council, to resume their seats a year later, hoping to be 
able to avail themselves of Clause 73 of the Act of 188% 
in accordance with which the validity of an election 
cannot be disputed after the expiration of twelve roonthsL 
But one of their male colleagues, whose keen sense of 
legality revolted against seeiog at the Council persons 
who had no right to sit there, brought an action against 
one of these ladies, for the recovery of a penalty of £50 
for each of the five times which she had voted in the 
Council The Queen's Bench Division found extenuating 
circumstances, and condemned the lady defendant to 
pay only £25 for each vote. The Court of Appeal was 
atill more lenient, and taxed each vote at ten shillings.* 

In the Local Qovemment Act for Scotland, passed a 
year later than that for England, the legislator took 
care to insert a formal clause declaring women ineligible 
to the County Councils.* 

Before passing to the countries of the Continent^ it 
ought to be observed that all the provisions analysed 
above relate to Great Britain only, that is, to England 
and Wales and Scotland, but not to Ireland. In this 
latter country women enjoy no electoral rights either in 
the {jarishes, the municipalities^ or in the counties. 

^ Beresford v. Lady Sandhurst^ L.R. 23, QJ3.D. 79 (1889). 
* De Souza v. Cobden, L.R.. 1 Q3., 687» ^189])l 
> 52 and 53 Vict, e. 50^ aea 9l 
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There are only a few nnimportani exceptions to 
F<nr instance, women are admitted to vote in the town 
of Belfast for Harbour Commissioners, and in some other 
places for Town Commissioners^^ but that is aU' 

§ S.— Scandinavia and FûrLANa 

(1) In Sweden local self-government is» in the first 
instance, administered in the urban and rural communes 
by the general assembly of the tatepayers^ where their 
votes count in proportion to the amount of thôr rates^ 
according to a graded scale, as in the English vestriesL 
In towns with a population of more than 3000 in- 
habitants^ the ratepayers, as a role, elect a communal 
counciL In towns of less importance, as well as in the 
rural communes, the election of a councQ is optionaL 
The executive organs of the commune are appointed by 
the general assembly, and where its powers are delo> 
gated tc a council, by the counciL Unmarried women 
take part equslly with men in the full assemblies of the 
communes which have no councils» and in the elections 
for the appointment of those councila They can vote in 
person, or, making use of a right thai is general, by 
proxy.* 

The next stage of local self-government con si s ts of 

* Oosipsre ^ Womsn Suftags,* Vj Hm Ashtoo DOke (LoodcNip 
1B85X pp. 88; 8Bt. 

' Is one of Um Cluuiiiel Itlamli, in Oosmsej, wooMesie sDowai 
fines Oelobsr 31, 1891, to Uks pert in paroehkl ■Uciii<M> 

* The Ooounonal Lsw of Hareh 21, 1888 : as n^ipida the fwsl 
eoaaainnaa» M li, 89 and 48 ; aa ragarda tha luwna, azeapi 8loek- 
hol■^ «89and66;UiaUwolMaj8S. 1878, § 8^ and ol Ai 
87. 188SL on tha aranioinal otsmuisatkNi ol flloofchnlM 
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the provincial councils (landstings). The members of 
these coondls are elected by the mnnidpal voters, in- 
dodinfr the women. In the towns the election is direct» 
and in the rural communes it is indirect^ through elee- 
torsL The landstin^ in concert with the communal 
councils of the large towns, in their turn elect the mem- 
bers of the Upper House, as I have already explained 
in the last chapter. While they take part in the fall 
communal assemblies, and possess the municipal vote 
in the first instance, women are not capable of being 
elected. Two exceptions have been established in this 
respect by two recent laws of the 22nd March, 1889. 
The first of these laws made women eligible for Municipal 
Poor-relief Committees throughout the whole kingdom, 
and the second allowed them to be appointed to the 
School Board for Stockholm. 

(2) In Norway, women have no share in local govern- 
ment^ except in school administration, as defined by the 
law of the 26th June, 1889. In \hA towns they are 
elifpble for the School Boards, which direct the public 
schools. The members of these Boards are generally 
chosen by the municipal council^ Those women who have 
children can vote for inspectora In the rural communes 
the women have more extensive rights. Every raral 
munidpality is divided for purposes of school admini- 
stration into districts ; every district has its assembly, 
to vote supplies, decide upon other educational mat- 
ters, and appoint the inspectors. At these assem- 
blies all persons who pay the school tax take part, 
women and men. In deciding questions not relating to 
expenditure, the parents, fathers and mothers alike» are 

^ B 40 and 47 of the law of June 26, 1889. 
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alao admitted, even though they contribute nothing to 
the school fonda. Women are eligible to the post of 
inspectoral 

(3) In Denmark, women are entirely excluded from 
local government, but they have been admitted to it in 
one Danish dependency — in Iceland ' This island in 
the glacial Arctic Ocean, with a population of 75,000 
inhabitants, is governed by an independent legislative 
assembly (Althing), under the sovereignty of the King of 
Denmark. For local administration purposes Iceland is 
divided into twenty-two districts (sysler), which, in 
their torn, are sub-divided into cantons or communes 
(hrapper). The head magistrates of these administrative 
divisions are appointed by the electors, who possess the 
requisite property qualification. The law of 12th May, 
1882, conferred on women the right to take part in these 
elections, as well as in parish meetings for church affaira. 
The law thus describes the qualification of female voters : 
** Widows and other unmarried women who have an 
establishment of their own, or otherwise occupy an inde- 
pendent positioii.'' * 

(4) Finland, which was attached to Sweden for 
eeotories before it became a Russian dependency, is 
still infloeneed by the legislative movement of its old 
mother country. Soon after the establishment <^ the 
Swedish municipal organisation that we have just 
analysed, Finland reformed its own. The law of 
6th February, 1805, concerning rural communes, admitted 
women to eommunal rights under aloKwt the same con- 
ditions as in Swedea The communal administration of 

1 «47. 68, 54 

> •« Aanasire as UfkL eonp./ XIII, 8Sa 




rfMMlMMHmliilMMfti 



•W^^f 



LOCAL SÊLF^OVÈKNMÈNT. iô> 



Finnish rural districts is vested» as in Sweden, in tlie 
general assembly of ratepayers (Communalstâmma), and, 
in the second place, in executive committees (Ciommiiiial- 
nftmnd) elected in the general assembliea Widowed, 
divorced and unmarried women, have the right to vote 
at these assemblies. 

The municipal government of towns was, until quite 
recently, in the hands of corporations of the ** burghers^" 
who have shown the same narrow and exclusive spirit in 
Finland as elsewhere. The law of the 8th December, 
1873, put an end to this oligarchical rule, and conferred 
communal rights on all the ratepayers — ^men and 
women. Every woman ''mistress of her person and 
her property," that is to say, every widowed, divorced 
or unmarried woman, enjoys the right to take part in the 
deliberations of the communal assembly (R&dhusstamma)^ 
both in towns of less than 2000 inhabitants, where 
there is direct municipal government^ and also at the 
election of representatives (Stadsfullmœktige) in towns 
where the deliberative powers of the general assembly 
are delegated to a council The votes have always a 
relative value, proportionate to the amount of the rates 
paid by the elector. 

Eligibility to the post of town representative, as also 
to the office of member of the communal executive com- 
mittee in the rural districts, is^ limited to men.^ But a 
recent law of the 6th August, 1889, made women eligible 
to the office of guardian of the poor in towns, and also in 
rural districts, where similar offices exist apart from 
the communal committees (Communalnftmnd). 

^ § 27 of the law of 1873 relating to the organisation of towns 
I 43 and 13 of the law of 1365 relating to rural oommtmea 
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§ 4 — Germant and Austria. 

(1) Iq paragraph 1 of this chapter I endeavoured to 
show thai whenever communal Uw, taldng property as 
the criterion, end eliminating the personal element^ has 
admitted women to the municipal suffrage, it has at tlie 
same time, as far as they are concerned, drawn a line 
of demarcation between those organs of local self- 
government which are essentially of a private character» 
and thoie which, owing to the complexity of the 
pablic functions entrusted to them, more nearly approach 
in activity the State itsell 

In England, the local franchise of women, which was at 
6rsi limited to the parish vote, was subsequently extended 
in consequence <^ excepticmal circumstances which I 
have detailed. In Sweden, Finland, and Iceland, where 
there are ytsrj few large towns, and the difference be- 
tween the urban and rural communes is much less 
narked than elsewhere (we saw that both were governed 
directly by general assemblies), women have been ad- 
mitted to communal rights in the towns as well as in 
the rural districts. In Germany, where the contrast be- 
tween the town municipalities and the rural communes 
is very pronounced, we, for the first Uroe, see the line of 
demarcation between the two, in respect of the enjoyment 
of the communal rights deariy defined and sharply main- 
tained. Women are admitted to the municipal suffrage 
in the country, but universally excluded in the towns. 

It b in this way that the question is settled in Prussia 
and particularly in the six ea^m provinces, where side 
by side with towns possessing a considerable municipal 
aatooomy with extensive powers» are found rural com- 
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manes (LandgeueiDclea)^ which »re " esaentially privât* 
oorporaUons, associations for economic potposea, to 
which a minimum of public authority has been delegated 
from geographical necessity."' These commooes bava 
no police jnrisdicticm, do not coincide witii the other 
administrative divisions of a publie character, and 
appear simply as " cloftely-pocked villaj^ ntoated in 
the centre of a parcelled-ont agricaltiual area» which, 
till a very lata date, was cultivated in common on the 
three-field system." * The law of the 14th April. 1856. 
on the orfiranisation of the rural communes of the six 
eastern provinces of the kingdom of Prussia (Sec 6), aa 
well OS the analogous law of the 19th March, 18S6, for 
the province of Westphalia (Sec. 15) provides that persona 
of tbe female sex, who possess real property, carrying 
with it the right to vote, shall be represented for this 
purpose — the married ^omen by their husbands, and 
unmarried women by electors of the male sex. A 
similar arrangement was adopted subsequently for the 
province of Scblcswig-Holstein after its annexation to 
Prussia (Sec. 11 of the law of the 22nd September, 1867X* 
But in tbe Bhine province, the administrative and 
civil legislation of which still bears well-marked traces 
of French influence, women are expressly excluded from 
the communaJ f mnchiise. Paraj,rraph 35 of the law of the 
23rd July, 1845, modified on 15tb May, 1856, declares 

^ Sir Bobeit Morier, "Local Qovemment in Xnglaod utd 
Germaiif : An Esa&y reprinted from tbe Cobden Club Beriei on 
Local QoTsroment* Loadon, 1888, p. 71. 

■ n^p.72. 

' ^le new law on the organiaation of the lural oommnnes of tlie 
Mven eaatem proTÎncea, of Jane 9^ 1891, baa not made any change 
ia r^iard to the female vote {<^. S tit, 16 and 63> 
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tliat oommniial rights (das Qemeindereeht) can only be 
exercised by those of the male sex who are highest rated 
(these alone were electors at that period).^ 

To a certain extent women take part equally with men 
in the elections for the cantonal assemblies, the diets of the 
mrml drdes (Kreista^, the members of which are elected, 
(1) by the large rural landowners^ the proprietors of 
factories and mines taxed on the higher scale, in re- 
q>ect of the industries which they carry on in the open 
eoontry, within the linuts of ihe circle ; (2) by the 
independent landowners and manufacturers taxed on the 
lower scale in respect of the said industries, and by the 
representatives of the rural communes; (8) by the 
towns^ if there are any in the rural drde. This organi- 
sation» which reminds one of that of the Austrian pro- 
Tinoes, equally grants to men and women the right of 
representation in the group of large proprietors with its 
two sub-divisions, the members of which take part in the 
elections in their own name. Unmarried women vote 
by mandatories chosen by them from among pro- 
prietors <^ the drde.' The votes of women of this 
category extend to the provincial assemblies (Provin- 
nallandtage), these last being composed of deputies from 
the rural drdes, appointed by their re^Mctive diets^ 
and <^ representatives of large towna. 

In Brunswick, the law of the 17th Uardi, 1850, relat- 
ing to the rural communes, enacts that the vote must be 
given by the doctor in person, but that by way of 



* For tfM Uxt of an those ooobmiiiisl Uwb soo BUsppoTÉ ** 
obrii-DootadMr OoMts>Codos«" in e Tolunoa Huaborg, IStt. 

* Law ol tbo lath Doeombor, 187t, oa tfM oiiisaiMUoQ ol Clrdos, 
17, Ml ** Aaasiifo," n., 808^ 80IL 
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ezoeption» unmarried women (widows or sfnnsters) may 
vote by proxy. The sons, sons-in-law, or step-sons who 
are del^;aied by women for this purpose^ axe not 
required to present a formal power of attorney (Sea 23).^ 
Lastly, in Saxony, women are admitted to the com- 
munal vote in the rural districts on tlic same terms as 
men. Paragraph 34 of the law of the 24Ui April, 1878* 
gives the franchise ** to every member of the oommane 
except non-reddent women" who are in possesion of 
real property, eta, in the communa Murried women 
are represented at the poll by their husbands^ mngle 
women vote in person (Sea 16). The old communal 
law of the 7th November, 1838 (Sea 30^ went so far as 
to provide expressly that husbands should vote for 
their wives only in cose they were not separated in 
bed anà board? 

suability to communal offices is denied to women 
in all the above named countries.^ 

(2) In Austria, the legislator, in consequence of the 
commotion of 1848, anxious to revive local life, granted 
a liberal organisation to the rural communea He 
admitted to communal rights all persons paying taxes 
on realty and industrial enterprises, and also to different 
categories of persons having an educational qualification, 
such as ministers of religion, university graduates^ prin- 
cipals of schools, and teachers of the higher grades, eta 

^ Gesetz-und-Yerordnungs-Sammlang far die Heixqi^lich Biaini* 
Bchveigisehen Lande. 97 Jahigan^ç, 1850. 

* Landgemeiiideordiiung ftir das Konigreich Sachaen (Geaets-oid- 
Yerordnangshlatt Torn Jahre 1873. Dreaden.) 

' The same ooUection, 1838. 

^ Sea 17 of the Law of Branawick of 1850 ; See. 37 of llio Law of 
SaxoQj off 1879w 
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Among the electors of the first and most important 
groups which was formed exclusively on the basis <^ pro- 
pertjr, women, minors, military men in active service, 
and some other catejipries <^ persons generally exdaded 
from the snfirage^ were included on condition (^ their 
voting by proxy.^ The fourth article of the Communal 
Code in force ' provides^ as r^;ards women, that ** the 
wife Hving in matrimony exercises hor electoral right 
through her husband, women who are independent (sui 
juriê) by proxy, persons not 9ui juriê by their legal 
representatives.'* As the last clause of the article makes 
no reservation as to the sex of the ''person not mU 
jurUJ* female minors are also included; On the other 
hand, women separated from their hnsbands^ not being 
* wives living in matrimony,** enjoy the franchise, if they 
are of age^ on the same terms as unmarried women sui 
juriê,* The ordinances of Bohemia and Upper Austria 
are silent as regards married vromen. In Moravia, where 
we have already had occa«on to appreciate the liberality 
of legidative provirions in regard to women, the law 
give% even to a married woman, the right to be represented 

^ A l^avB^aUre aor— isnt Ims hielj beso slaiied for gruiting to 
wiwiin Ûm nghi to give Uisir eoaisionsl Toto in pertoa. The disi 
el Loww Aatlria jiimiiI, on the 9rd Jannarj, IflOl, a slsias to 
IhiseAoL 

i fJehOTiimlifliBMDds Anoffdnnuraii der CtoflMinde^Wihlocdnan» 
fsa, tfM Statatss el the Mi lfMd^ IMS, whi^ look tfM 
ploee el the Pkvriiioiul OommuMa Uw ol the ITlh lfMd^ IMS. 
(AHf ■■■!■■■ RctchifOMti and Rtfionmfibkti far das Kibsrrsish 



• IW OMfliaoal Uw, in ils sariier fbna (thai ol 1M9)» 
esplidi oa this oehjeel. li dedaied that **widows 
d i fwofd froai their hmbaaifa or aaaamod, ihoald vote hy 
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\yj % yroiy of her own choice, ia case the linsband U dif- 
qnalified from voting (on acooont of hU being deprived 
of civil rights, etc.)^ The Moravian law ia thna more 
liberal than the law of Saxony, which expressly stipa* 
lates that in such cases the electoral right of the womaa 
is suspended.* 

The Buflrsge granted to persons qnaliâed on aoooimt • 
of their odacational standard appears to be limited to 
men : that is implied in the decision, already àted, of the 
Supreme Court with regard to the female teadiers t^ 
Moravia. 

Eligibility to the executive comniittees is expressly 
limited in all the Âuatriaa provinces to men (§ 10 
of the Law of Bohemia, § 9 of the ordinances <^ the 
other provinces). 

Id tbemonicipal organisation of the towns, based prin- 
cipally on the commonol lavrs of 1849 and 1862. the 
legislator has not seen fit to admit the principle of repre- 
sentation, so that womcD, minors, etc., are excluded from 
the monicipal soârage in the towna.' 

Aa to the Transleithauion part of the Hababnrg Empire, 
women are absolutely excluded from local "govern- 
ment in Hungary, while in Croatia-Slavonia * tliey may 
vote, by proxy, for town councils, except in those towns 
which are within the former Land of the Uilitary 
Borden* 

* ". . . ■onihtdaBStiiiinir«cht"(|36of theBeTidî^t«IAndg•• 
Incindeo^dIln□g f ilr (laa Kdnigreich Sacluen, 1873^ 

* Du Gemeindegesetz of 6th llu«h, 1862 ; Hftnaoae OflMtxaiu- 
gftlw, (men, 1876), t ix., p. 28& 

* tt 22, 25, and 26 of tbe Uir of JaniMiy 28; 1882, an Ow orgaa- 
■ulion of otImi) oommooaB. 

* Ordor of tho Ban (viccro;) of Crontù, eto.. Now 20617. 
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§ 5.— Russia. 

(1) The BossiaQ village commanity — the inir^ — ^wbieh 
has tnryived tbraugh centuries down to oar times» with 
veiy little change in its primitive oij^anisaUon, presents as 
wiUi a typical instance of rudimentary local self -govern- 
ment» where ail those who have an intei^est» not excepting 
women» have their say in the communal assemblies^ The 
Roasian l^pslator, who is» as a ruKnotloth to issue reg- 
ulations» has been very moderate in bia provisions r^;ard*- 
V ing the ^Ukvr. He has simply recognised the established 
.^ custom in dediuing that ''the rural assembly is 
composed of the peasant householders belonging to 
thé rural community» and of all the rural officers 
appointed by electi<ML The householder is not for- 
bidden, in case of absence» or illness» or generally in case 
of inability to attend personally at the assembly, to send 
amemberc^hisfamilyinbisplace."^ This right of repre- 
sentation is often exercised by a widow, and even by a 
married woman, especially in the poor provinces» where 
a considerable portion of the male population (^ the 
country districts is obliged to go and find work at a 
distança As representatives of the families or house- 
holds» women eiyoy the same rights in the village 
bties as the men.' 

* Code ol Lsws ol the RiMBlsn ] »i t 

'^^laasttsffsaflSMiiiif thegecK w* eoctiis 
iaie^spesk«aa4ilUiejdo veatursloti isao] 

ooBSiinni, Ib^ have little efasnoe off o d 1 

Hm BoHisa pssisntiy sie as jei 
el fseMle «luslitj» and 
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(2) In the mirassembliea only the peasHDt%iA,per8oiu 
who belong to Vu peaaaiU order, tdke part The otbw 
classes of the population exercise local self-govemment 
(the only self-goverament known in Rasna) by means 
of " territorial aasembliea," composed of representatives 
of all classea The members of these assemblies are 
elected partiy by direct sofirajfe, partly thronjih eleetonç 
by the owners of real property (whether individuals oir 
corporate persona) grouped for this purpose in electoral 
colleges, according to their social status, and also by the 
rural peasant communities. Every district has its 
territorial assembly. Delegates from the district assem- 
blies form the provincial assembly which corresponds 
more or less to the English county council, txc to tiie 
conteU gir&ral in Franc& 

iatolligenoe hy the botnel; »d«ga^ " The hur ia long, but tli« mind 
U abort." Aococding to one proverb, Mven womui beva eollae- 
Uvely but one loul ; Mid, aooording to a *tiU mora uogkllknt popu- 
Ur laf ing, women b»Te no aoob »t aJI, but onlj » vftponi. Woman, 
tberaforat u » woouui, ia not deaemng of moob eooaidoimUon, bat 
a partionlar wonun, a» b^ad of a bouaebold, ia antitled to apeak 
on all queationa directlj affecting tho bouaebold undtf' bar care. 
It, for inatanoe, it be propoaed to iacreaae <w i1iinini»li har bonae- 
bold'a abare of the hmd and tho burdena, abe will be allowed to 
apeak freely on the aubjeot, and even indulge in a little peraonal 
inrective agwiat her male opponenta She tberebj expoaaa herael^ 
it ia true, to uncomplimentai; t«marka; bat any wbidi abe bap- 
pena to receive ahe will prohablf repay wilb iaterea^ referring^ 
perbapa, witb a pertinent vimleaoe to Uie domeatio a^ra of 
tboae «bo attack her. And where argumenta and inreotiTea faO, 
ahe ia pret^ aure to tiy the efleet of a pathatie appeal, aop- 
ported by oopiooa tean, a Ibethod of petaaaaion to wbieb tha 
Ruaaian peaaant ia ainguUrly ioaenaibla " (" Buaaia," by Bir Donald 
Maokeniia Wallace. London, 1887. p. 139). 
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Harried and unmarried women are allowed to vote 
by proj^ for the members of the territorial assemblies 
of the distriet^ or for the electors, who are to choose 
them. They can del^^ate as proxies their fathers» hos- 
bandsi sons, sons-in-law, grandsons, brotheni, or nephews, 
even when snch persons do not themselves possess the 
requisite property qoalificationa^ It will be at once 
observed that married women are as free to choose their 
delegates as are the unmarried women ; they can pass over 
their hosbands in favour of their fathers, nephew% etc 
In the next place, it is worthy of note that before 1890 ^ 
the woman could choose her proxy from among all male 
perscms who had the right of voting in the electoral 
oollegii* 

In urban self-government, which is exercised by 
councils elected by the various classes of ratepayers, 
women have a vote on the same terms as for the 
*" territorial assemblies.*** Here too women were allowed, 
under the old municipal statute (of 1870X to select as 
male proxies whom Uiey chose, but the new law has 
limited the range of proxies to near relatives, just as it 
did in respect of the * territorial * vote. 

(8) As elective local government in Russia begins with 
the lowest ''order'' in the State, tn^., the peasants, so it 
ends with the self-government of the highest ** order,** 
the nobility. Since the reforms of Alexander U the 

*8tstels oa territoriid faiitittttiooi of the ISth Jane, 1890^ srt 
IB» IL 

'The ehartsr of loesl Mlf-forornment staated hf AUxaoder IL, 
fai ISSi. Km boM rapUoid hf Um •talale of liSa 

• RaHiaa Oode, t tt., eil 1881 

\ M«aisi|»l SUtols of Ulh J«aS| 
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body of the noUlify hu scarcely any political import» 
ance; it is rather a corporation with interests of a 
private character, such as the guardianship of persona 
of noble birth and the asmetanoe of orphana The 
marshal of the nobility, elected in a genrasl assembly 
of the order of nobles, presides eat officio over tlM " terri> 
torial " assembly and over various other administrative 
councils, and it is only throogh him that the nolnliiy can 
make its influence legally felt in locel aelf-govemmenL 

The woman of noble birth who owns property, carrying 
with it the right to take part in the elections of the 
order, can transfer ber right to her husbend, son, cv 
son-in-law, even if such persons do not possess the re- 
quisite property qualification. In default of tiie above- 
mentioned relatives, or in case of their being unable to 
act, she can delegate her vote to a stranger, either her 
full right or simply the right to take part in the elec- 
tions without Joining in the deliberations and other de- 
cisions of the assembly.* 

Since we began the study of woman's place in local 
self-government^ it is for the first time (if we except the 
Austrian province of Moravia) that we meet with any- 
thing like this public emanûpatîon of married women. 
In the great Slavic empire this fact is simply a conse- 
quence of the civil atatua of the married woman, who 
there enjoys all the rights of a feme sole, to ose the 
Anglo-Norman term. The various elective bodies of 
Russia, noticed above, being deprived of any political 
character, by the peculiar constitution of the empire of 
the Tzars, if for no other reason, and having only the 
charge of economic interests, the married woman, eman- 
> ihid, Toi. ÎÏ., dit. Ill, lai. 
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dpated by ihe Gvil Code» simply carries her civil dcUuB 
with her when she enters the sphere of local self-govern- 
ment as a landowner and taxpayer. 

(4) Thos we find that in the (Germanic and in tlie Slavic 
world, where the right to take part in local self-govem- 
roent does not depend on being a citizen or a member 
of the body politic, bat on having a stake in the land 
or at least on being a substantial taxpayer, the woman 
is often, if not always, admitted on this ground to the 
local saffinge. On the other hand, in the Latin world, 
where communal right coincides or nearly coincides with 
political citizenship, the woman is invariably excluded 
bom all share in the management of common afiairsL 
(Attempts made and frequently repeated in Italy to 
confer on women the ''administrative suflTrage'' have cpme 
to nothing.) A country, at once Latin and Germanic 
— Switzerland, whose Romanic and Germanic cantons 
exemplify pretty well the general difference alluded to 
of the two kinds of municipal oiganisation, confirmed 
and completed to a certain extent that contrast by the 
diflerent attitudes of the legislators of the several cantons 
with regard to the admission of woman to local ad- 
ministration. Whilst in the cantons of Geneva and 
Vand women were excluded, the municipal law of the 
canton of Berne, of the 6th December, 1 852, gave vote by 
proxy to independent women liable to the payment of 
the communal tax (Art 22). The Bernese women at 
first made no use of this right, but in 1885,atthe instiga- 
tion of the rival parties, tliey descended into the fray to 
support the one or the other side. In this instance the 
assumption that women's votes represented only economic 
interests of which they had charge, proved false ; their 
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right to vote at mDnidpal dectiona, whilst they were 
still exdaded from the political saStagb, conseqaenUy 
appeared inooDj^raooa^ and after the election, in which 
they had for the first time made use of their fraacbise^ 
it waa taken from them. 

§ 6.— KOX-EOBOPBAH COUMTBDEa 

The non-Earopean coontries in which tiie question at 
the partidpation of women in local aelf-gorernment has 
been raised are the Bngliah Colonies and the United 
States of America. 

(1) la the £nj;lish Colonies the question has been de- 
eded in the same way as in the mother coantiy, that is 
to aay, that independent women, who are ratepayer^ 
are allowed to vote at the local elections. As in the 
mother coantry, the vote is generally attached to the 
possession or occupation of real property, and votes oonnfc 
in proportion to the rateable valae of lands or honsea. 
In the Dominion of Canada local suffrage has only re- 
ceatly been granted to women. The first law on the 
sahject was passed in the province of Ontario (Upper 
Canada) in ISS4. This law has served as an example an^ 
partly as a model for the other provinces. The electond 
rights given to women by the le{;islation of Ontario may 
be gronped nnder font heads: — (1) to take part in 
municipal elections ; (2) to vote in case a bye-law reqoirea 
the assent of tbe electors of a mmiicipality before the 
final passage thereof ; (3) to vote on school questions aod 
at elections for school trustees ; (4) to be elected school 
trustees. In the municipal elections, as well as in voting 
on a bye-law which requires the assent of the elector^ 
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the Tote belongs to all nnnuuricd women or widows bein)( 
of the age of twenty-one yeara^ sabjeets of Her Majesty» 
and rated on the assessment roll for real property held 
in their own right or for inooma^ In the elections for 
school tmsteea, and at the meetings held to decide all 
other matters relating to the schools» CTery taxpayer 
who contributes to the maintenance of the public schools 
is entitled to Tote»* whilst women were already in pos- 
session of a vote for school trustees in 1850. As to 
their eligibility to the office of school trustee» the laws 
of 1885 and 1887 (48 Tic, e 49, sea 107, and 50 Vic.» 
e 89» sea 23) have recogni^sed that right as pertaining to 
every resident ratepayer within the school section.* 

In the other provinces of Canada» local suffirage has 
hbtxk granted to women under still more liberal condi- 
tiooa So in Nova Scotia the vote is given even to 
married women» whose husbands have no right to vota^ 
In British Columbia and Manitoba the suffrage is granted 
to aU married women who are of aga* Lastly» in the 
North West Territory the munidpal franchise is con- 
ferred on widows and unmarried women.* Female Suf- 
frage does not exist in the great French-speaking province 
of Quebec (Lower Canada^ nor in New Brunswick» nor 
in Prince Edward*s Island. 



«Hm Rsristd SUtotet of OnUrio (1S37X «^ 184» paii itL tiUs L» 
dir. 1, MOi. 79 uid 90a 

• IM» c. tS8L« MCL 14. 

• AH MCL U» lOflL 

« Uv of ills akii Maj, 1887 (SUlsUss 1887» a W^ 

• Rsnstd 8UiiiUs of Britidi Colombk (imX «L 88 ; Slatetasol 
180», c. 84 ; SUtntM of 1890» ci 34, Men IS; 13 ; SlatalM ol Muu. 
lobs (1887X «^ 10 (Uw of Um lOik Jom» 1887). 

• Bsrissd (MinaaeM ofian» CL a, MCB. 18 sné n. 
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In Anstralama, manîoipsl anfiiage baa beeo inbvdnmd 
in all the colonies of the Goatinent* on the banaof the 
parochial franchise of the mother ooonby. lliat is to 
say, by making the mnnidpal vote dépendent on th» 
posseadcKi or occupation of real property, and by ftradn- 
ating the value <^ the vote according to the wnooot o£ 
the rates pud, the lav has made no distinctioo of sex 
between the r«tepaying votera. 

In New Zealand, women ei^oy the right to rote at all 
the local elections <m tiie same conditions.' In Tasmania 
(formerly known as Tan Keman's Land), the softage 
was at fiist limited to men ; hot an Act of 1884 ex- 
tended it in rural monidpalities to women, on the somo 
conditions both as to property qualifications and as to 
plmnlity of votes,' as in other parts of Australasia. 

(2) Very different is the state of the question of female 
munidpal suOraj^e in the United Statea. In spite of the 
liveliest a<iitation, women have not succeeded in obtain- 
ing the HuBtage, and still less the right to be elected 
to office. They secured the municipal vote in a ûngle 
State only, in RanxasL (We except of coarse the Stata 
of Wyoming, where women have obtained the mnniàpal 
vote, as one of the consequences of tb^ political emanâ- 
pation.) An Act of 1887 grants to women in Kansas 
the right to vote in cities of the first» second, and third 
dosser at any election of city or school cheers, or (or 

* Lttw of 1867 in New Sootii Wale* ; UnnidiMl Law U 1809 
(roTiMd in 1876) in Tktori» ; Honicip*! Law of 1871 (iiiiisuJ 
•Uintos of 1883) in Westnn Awbtmlîa ; UnnidiMl I«w of 1880 in 
Sonth Aoitnlia. 

* The MnnidiMl Oorp«ations Act ol 1886 ; tlw CountÎM Aet of 
tha uma year, ato, 

^ Tlia Rural Man)d|NiUtie* Aneadmant Act (1884)^ wa C 
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the purpose of aatliorisiiig the issue of hoods for school 
puiposes ; and any womaa qualified to Tote has also the 
right to he elected to the said offices.^ In other States 
the proposal to extend the municipal suffrage of women» 
though frequently hrought forward» has been rejected.* 
Besistance to it is particularly strong in the States of 
New England, which were the cradle of American liberty 
and the birth-place of the Great Bepublia Traditions 
which are wholly non-existent in the mushroom Western 
States^ have still some weight in the Eastern States. As 
municipal suffrage is no longer dependent on a property 
qualification throughout neariy the whole of the Union, 
its extenidoQ to women stands on the same footing as the 
coo efs s io o of a political vote, and meets with the same 



Laws of Wttt a. OO (Law of the loth Febmaiy, 

* Li CM of thaea 8talc% in MkhSgaa, tha Womcn'b Soflhiga 
adfoealaa bava jait aocoaaded in obUtning for them, aftar tan yaais 
al panMtaai affoft^ tha moaicipal franehisa on Iha oooditkio of an 
adaealioaal qaahfieatioo. Li aooaaqnaiiea al Iha Uw of Maj 87, 
lan^ ** woaMB who are able to laad iha CooBtiiatioo of Iha Slato 
of ^^^*^%**, prialad m Iha Itnglith langoaga, ahaU ba allowed to 
vela for all aehool, riDae*» ^^ ^^ oAoan, and oo aD qaastioiia 
|f^<>uitg lo tehool, rillagav and dty rasialatkmi, oo Iha aaaia 

uid oooditioBa praaeribad by law for mala dliaana. Bafore 
abdl ba ragialarad aa a Toiar, iha Board of RafSaUakkm 
alMllraqaiia bar lo ready in Iha praaanoa of aaîd Board, ailaaat one 
natfaa of iha Conatilvlioa of tbia StaU in Iha Eng Uab languafa.* 

• qr. Iba dkewatoo of Iha Faaudo Suffrage BiU in iha Uaaaa- 
afcaaalta Lagiablara in 1878w Whila iHa mambara of tba cominii» 
taa^ la wbidi Iba Bill waa ref arrad, bare diaeloaad iiraeondlablo 
diiaifaaaiaa of opiaioa oo Iba gaoaral qaaatîoo of Wocaan Soflh^^o» 
tbay wave «MoiaMNH in dadariflf Ibai If Iba aafltaga waa dapaodaol 
«a a fiiip a ilf qaaUflaalka, Ibaie woeld bare baao no dUfiaaUf is 




iii[ [liriiÉtfminirr 



«Mk^êmM 



LOCAL SSLP'GOrSKNMMNT. il} 

But several States, wbile nfimng to gnat women 

& vote, as a general mie, in the sphere of local self* 
gOTemment, or ia that of State Qoveminent, have 
admitted wornen to one p&rticQlar branch administered 
by elective assembliea, vi*^ that of the primary publie 
schools. The electors, or those who eootribate to the 
maintenance of the schools, choose annnally the memben 
of the school committees and the soperintendent for the 
coanty, and vote the expenses and the taxes or locuu 
reqnired to defray them. Several States have granted 
to women simply the right to be elected to school offices» 
so that only certun women picked oat by the electors on 
acconnt of their personal merit are allowed to step into 
the sphere of lon&l administraUon. This was the way 
the question was settled in the States of California, 
niinois, Indiana, Iowa, Loaisiana, Maine, Penn^lvania 
end Rhode Island.' Massachusetts at Srdt adopted thé 
same line of policy, declaring that no person shoald be 
considered ineligible to the school board by reason f>f 
sex,* bat later this State granted to women also the 

estendiikfi it to women (" Appkton'i Annual Qfalopeadu,* 1878^ P. 

ssbX 

> Polidcml Coda of CftlifomU, mo. 1593, pu. 1 u amended 
April 7, 1880 (Stfitutei of 1880, cu 80, «oo. U) ; Reviaed Statotas 
<if Illinoii (1874), c. 122, sect. 98, 9» (Iaw of A^ 3, 1873) ; Beriaed 
SUtutei of Indiana C188i;, aeo. 4540 (Uw of Apiil 14, 1681) ; 
AoU of Iowa, 1876, c 136 (Law of JAxcdi 17, 1676) ; Conatitation 
of Louiaiana (1879), ait. 232 ; Roviaed SUtutea of Haine (1883), 
tit. iL, 0. 11, aeo. 18 (Iaw of Feb. 26, 1881) ; Ctmatitatioa of 
Penniylvania (1873), ait. 10, wo. 3 ; Cooatitution of Rhode laland, 
art. 9, aec 1, nnd Public BtAtutea (1882), o. SO, aeik 64. 

* Publio Statute* of Haaiachuaotta (1862>, e. 44, aee. SI (Iaw 
uf June 30, 1874). 
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right to Tota for tbe members of these boards.^ Some 
other States have proceeded in the same manner. 

At the present time the system which confers on 
w(Mnen both the right to be elected and the right of 
election at school boards has been adopted in the 
following States, besides Massachusetts : Colorado, North 
and Soath Dakota» Idaho» Michigan, Minnesota, Montana» 
New Hampshire» New Jersey» New York, Oi*egon, Ver- 
mont» Washington and Wisconsin, and the Territory of 
Arisona.' Of coarse» there most also be added to this list 

» Jhiii, e. 6^ tea S (Laws of April IS, 1879, and of April 7, 1881). 
Of. also Aels 1884, ci 296» Ma 4 ; 1887» o. 249, mo. 1 ; 1888, o. 
498,Mea4,ia 

< Osneral SUtatM of Oolormdo (1883X o. 97, mo. 46, and Ooiuti- 
taUoQ (1878), art. 7, asa 1 ; OonaUtntion of North DakoU (1889), 
art. ft, aeo. 128 ; Ooottitation of South DakoU (1889X art 7, aao. 
9 ; Oènatitiiiioik of Idaho, ait. 8, aao. 2, and Eleotiona Law of 
Fchw 25, 1891, aaa 2 ; Pablio Aoto of Michigan, 1881, No. 158 and 
Ka 164, CL 2, aaa 17, 0. 8, aeo. 4 (Howall'a Oanaral Statut^aa, 1882, 
asoa 781, 782, 6019. Woman m%j not vota in citj school alao- 
ttooa ; Miidga a. Stabbina, 69 Mich. 186) ; MtnnaaoU Lawi, 1878, 
a 14, aaa 1, and 1886, a 904 (Kallj'a Oanaral SUtuUa, 1891, aea 
3301 Gooatitntkmalitj nphald in State v. Gorton, 33 Minn. 346); 
Iaw oI the Tarritocy of Montana, March 8, 1883, and Constttatioii 
of tha Slate of Montana (1889X art 9, Ma 10 ; Oanaral Uwa of 
Kaw Hampahira (1878X a 87, aea 8, and a 89, aaa 1 ; New JarMj 
Pablic Inatrootk» Aot (Ra?taionX Maioh 27, 1874, Ma 31, and 
Ptthtta Uwa of 1887, a 118 ; Nav Tork L%wa, 1880; a 9, aaa 1, 
and PnbUe Inatraetioo Law m amandad Jana 16, 1888, Uwa 1888, 
a 865 (Thfoop*a Rariaad Statotaa, 1889, pp. 1288, 1329) ; Orarm 
Uwa of Get 18, 1878, aaa 8, and Cot 28, 1882, aea 13 (MiaoalL 
Uwa, 1887, aaca 2809, 2837) ; Rariaad Uwa of Varmont, aeea 
ft24« 2859 ; Conatitntion of Washington, art 7, aaa 2, and School 
Uw of Maidi 27, 1800, aaoa 58, 78 ; RoTlaad Statotaa of Wiaeon- 
afai (1878X a 27, aaa 513, antl Uwa 188ft, a 2U (rahmitted to 
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the State of Wyoming where womeD vot« at all election^ 
and the State of KM»aa. where they posseaa complete 
local itufTnge. Lastly, Eentacky and Nebtuka admii 
women only to the scihool franchise, and that only under 
special conditional Àa a general rule, the right to vote 
at the elections for school offices or to take part in the 
assemblies of the school district, depends on th« obliga- 
tion of paying taxes or the possession of the political 
franchise, besides the conditions of age and reaidenoe. 
The law of Nebraska admits to vote on school matters, 
all taxpayers of either sex, and, ïa addition, parents re- 
sident in the district who have children of school age, 
without reference to their property qualification. The 
law of Kentucky gives the vote, for all- school matters, 
without any property qualiScation, to widows having 
children between the af^es of six and twenty years ; 
widows without children, and spinsters, who are abso- 
Intely excluded from the vote for tho elecUon of school 
trustees, are, if toxpayera, allowed to vote on tiie impoû- 
tion of taxes in aid of the common schools. 

§ 7.— The Delegation and Attribution ot tub 
Pbofebtt Qualification. 

(1) The right uf a woman to transfer her property qoali- 
Scation to a man in order to establish or complete his 

popular vol» and ctrried November, 1686) ; RAviied Statutei of 
Amonk (1887), aeo. 1627. 

* Conunon School Ltw of Kentucky, May 13 (1684), trt S, mo. 
2 ; ut. 8, ceo. 1 ; (Bullit and Feland, Oenerml Statnte^ 1887, 
c. 96aJ ; Compiled Statut«« of Nebrulu (Brawn and Whaélô', 
1888), e. 7% lub-div. 2, too. 4, ai amended b; Uwi 1883, o. 7S. 
and 1668, e. 78. 
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qualification for a vote» which obtains in Italy at l^^la- 
tive electionfl^ applies here to communal and provincial 
elections toa The widow Yur woman partially divorced 
from her husband can ddegate her qtialification to a 
son or a son-in-law whom she chooses.^ Another 
coontry, which does not admit the transfer of property 
qualification for political elections^ admits it for local 
elections. That is the rale in Bonmania» where the 
widow or spinster of full age can delegate her qualifica- 
tion to her son-in-law» father or brother, and thus secure 
for one of them the communal franchise.* 

(2) The attribution by right to the husband of the taxes 
paid by his wife obtains in the case of local elections in all 
countries where it is admitted for political elections^ vis^ 
in Belgium,* Luxembouxg»^ Italy»* and Ronmania. * In 
Luxembouig the taxes paid by women are attributed not 
only to the husband of the woman, but also to the ddest 
son of a widow, or, if she has none^ to her eldest son-in- 
lawJ In the Prussian towns» where women are ex- 
cluded foom the suffrage^ their taxei^ and generally aU 
their property qualifications^ which carry with them a 
vote, are accounted to the husband,* so as to give him a 
ri^t to take part in the appointment of electors^ who 

^ Artids 11 of the OcMUBml Lsw. 

t Oommnnal Lew ol 6U April, 1874» I tl 

• Beelonl Code d 6th At^oii, IBS], Mlii. 
« Beelonl Uw ol 6th MiMb, IBSi, Ml %. 

• Artids 19 ol the Orwnmnnal Iaw. 

• OoauumallAw ol 6th April, 1874» I tl 
V Aitkle 10 ol the OowMnel Uw. 

• Stidleofdnmif for the ns leHtni pforinest ol the PruMJia 
MoiMrohj ol the 80th ICej, 1863^ 1 6. 8tiateoidBai« for the piw- 
riaes d WestphelK 14th Msish, I860» 1 1 
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are to choose the members of the mimicipal conndl (and - 
those of the Laiidtag as weIl)L 

(3) Thus» to som up» we find that in the domain of locsl 
self-government women are admitted to the eketoial 
franchise in England and her colonies, in Sweden, Iceland, 
Finland, and Rossia; in the rural districts in Anstria, 
Prassia» Saxony, and Bronswick ; and, last^ in three SCates 
of the American Union — Wyoming, Kansas and Miciiigan, 
Further, women enjoy the school franchise in Norway and 
in about fifteen States of the great American Bepnblie. 
Eligibility to office is granted to them only in school 
administration (in England, Norway, in the Swedish 
capital, and in more than half of the States of the 
American Union), in poor-relief administration (in Eng- 
land, Sweden, and Finland), and as regards municipal 
offices generally, in Wyoming and Kansaa In Buaâa 
(except in the viUage assemblies), Austria, and Proama» 
female electors can only vote by proxy, but everywhere 
else they have the power of voting in person. 
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CHAPTER IT. 

PtiUitf O^See* a'oà EmploymenU. 

1 1.— PuBuc Seryicc 

(1) Hivcfo completed our examination of the part allot- 
ted to women in the government of the State, and of the 
secondary organs of the body politic, which constitute 
the donùdn of local self -government^ we have now to 
pursue our inquiry into the following sphere, viz., that of 
the applicaticm of the law. The application of the law, 
which is the object of all administration, executive and 
judicial, is entrusted by the State to individuals, as a 
^lecial commission, that is, as ptMie functiana. 

CSan women be invested with these public functions f 
The texts of the laws, with some few exceptions, which 
I shall presently point out^ give no answer to this 
question. The {nreoedents are neither many nor 
eoodttsive, for they happened under the sway of 
principles of public law, if one may so call them, 
which in the present times are repudiated generally. 
In England, for example, in the Middle Ages, and even 
down to our own times, we find examples of women 
who have occupied high offices in the State, as those 
of high constaUe, great chamberlain, champion at the 
corooation, ^ sheriff, clerk of the crown in the Court of 

^ The dotMS ol chsoipfaMi eoosifl in App«uiof oo hortsbs^ sft 
thm eownsHoo baag^st of a new oMoiircb, and ehsUensiag to tiofle 

128 




PVBUC OFFtCSS ASD EUPLOmXJtTS. 1«9 

King's Bench, ete.* Bat tiw ehmraetarûUo of all these 
<^BoeB wu that the peifarmanoe of them coald ba 
delected, and alvajs was delq;ated* to penohs <^ 
the male sex. so thai wmnen «ere only iitolar holdera 
of these office^ and held them, as it were, in nudum ju» 
ffropnetoHt. In fact, most of these offices were hetedi- 
toiy, and came to women by ri^t of property. Bat ao- 
eording to the prinôples of modem law, which no 
lonjjer admit of snch a coftfasiim between private and 
pablic law, pnblio offices are held in the interests c^ the 
State, not of Ute individaaL And it is in the principlea 
of publie law that we mos^ in the absence of pooitiTe 
texts, seek for the answer to the question propoonded. 

(2) Assaming as gnmted, that the exercise of th« 
highest pablio powers in ttw State is not a " right ai. 
man," bat is subject to cerbun conditions, which limit 
the particaitatjon in the goremment to certain groapa 
more or less nomerons of the population, ought these 
powers to be delected on different terms T CertMuly 
not The two tUngs are oorrelativsi Consequently 
women, who ore not adcùtted to political povu*, oughi 
not to be invested with duties which would allow thena 
to manage the State meehanism. 

But does that imply thûr absolute exeloûon bona 

combftt whoever donbU the rights al the Unf{ to tha throae. If 
no oo« «ccepti the ohalleng^ tlta champioa motmt«d on hii ban* 
lenree Oie haQ heokwaid^ 

>" Modem BeporU," rH^ S7a 

* Though Anne^ OoimtMa of Pamhrak^ «ho inhecited the offioa 
of Sheriff ofWerimonlmnd.wHMixiaiM to fulfil thadatieaof tite 
office henolf (in the nign of James L). See I«w Beport», Oont 
of Common Plea^ toL ir^ ISOB, pw 3B0^ etc., in the h ÏMtot k J es- 
poàtôoQ pTen by Jndge WOIm. 
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•rery public oflioef Because a certain act bas to do witb 
State affidra, should persons wbo are not members of 
the body politic be forbidden to perform it f A distinc- 
tion must be drawn. Every art or movement is made 
up of the idea which conceives it^ the will which deddes 
it^ and the doings and reflex actions which execute it 
In the organbm of the State, this work is distributed 
among several organs^ in a certain order which makes up 
the hierarchy of public services and public servants. 
Placed as they are on the different steps of the ladder» 
some of these servants take part in the conception and 
volition of the acts» of which the work of States u com- 
posed, whilst others are only the more or less unconsd- 
OQS instruments directed from above; though in the 
service of the State and employed by it» they have no 
share in publie authority. The duties of the first 
dass necessarily presuppose the possession of political 
ri|^ts^ and are not, therefore, accessible to persons gene- 
rally deprived of this right by reason of their sex, age, 
or nationality, ^ unless expressly authorised by law. In 
the absence of such a provision, the admission of women 
to the SMd offices would certainly be a breach of the 
established prindples of public law. But, on the other 
hand, the tenure by women of offices or temporary 
employments in the public service, which are in no way 
offices of yousmmefii, and which do not carry with them 



the rtMOPi m\àA cntafl ezduiioQ from politkid 
sad, oo n ss qin n tly , fro« publie ofl&oM, I do noi include the «b- 
SSMS fà a |«opwt7 qoafifteatioB ; for Um abetoos ol this leg«l pi^ 
soipUoo ol politkd cftpaett J is idots thsn ooonterbidsnced bj the 
dirsel pceol ol ospsdlj whidi publie ofllosn most fiimisb to be 
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tflipertum uoi jurisdietio, ùo not hurt ia any way the 
principlea of public law. 

Of the two branches of ths public service, the ad- 
ministrative and the judicial, it is only within the 6rst 
that we can trace a line of demarcation in the direction 
indicated above. In the judicial branch all tl^e offices, 
from the top to the bottom of the ladder, are of the 
same character; they all form an immediate delegation 
of sovereignty ; their holders, whatever their rank, are 
direct representatives of the majesty of the monarch or of 
the people, in whose name they dispense justice. Con- 
sequently no judicial ofilce can be accessible to women 
except in the State of Wyoming. 

The duties of the administrative branch do not 
possess this absolute character. They commence with 
the delicate task of laying down principles, of tracing the 
great lines to follow in the application of the laws, and 
end by the matter-of-fact execution, oft«n mechanical, 
of prescribed rules. Assuming that the duties of the first 
rank are essentially those of government, of vmperiv/rt^ 
tlie other duties have clearly no connection with it, and 
can, consequently, be delegated to any person who 
Combines the necessary qualifications of capacity and 
morality. In the absence of a formal prohibition of 
law, the appointment of women to posts of this sort 
will depend entirely on those who have to make the 
appointment<i, and who will be guided by the interests 
of the service and also by the prevailing public opinion, 
which no responsible administrator would openly offend.* 

* Recontly (February 26, 1891) in tho House of Common» a qae«- 
tioD wai ftddreasod to tha Secretary of StBt« for the Home I>ep«rU 
ment, whotlier he hud the rij{ht to appoint women to the office of 
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For this sole reason it would be useless to attempt to 
draw a fixed line of demarcation between the offices 
which ought to be accessible to women and those from 
which they ought to be excluded. The current classifi- 
cations of State servants as atUhoritiea and employ/a, 
or as /undionariea and government agents, would cer- 
tainly not facilitate the task, for the terms themselves 
are vague and arbitrary. It is according to the nature 
of the duty and the circumstances in which it ought to 
be performed^ that the admissibility or exclusion of 
women must be determined, always bearing in mind 
the principle that I have laid down. 

(8) That is the way in which the question has been 
solved in most countries for some time past The statu- 
tory law did not contain any provisions as to the sex of 
persons admissible to public offices. The matter was 
implicitly disposed of in the Constitutions of several 
States of the American Union. They decided on the 
one hand that no one but electors of the State could 
be elected or appointed to public offices,^ and on the 
other hand that the qualification of elector belonged to 
male persons only. But the posts to which the oonsti- 

intpeeton of factories and workshops, or whether it was necessary 
that these powers should be given him by law Y The Secretary of 
State replied that such a law was not required, but that he did 
not think he ought to exerdse his right to appoint women to 
those offices, ^ ou the grounds of administration and practicabilitj." 
Howerer, the Home Secretary in the next Administration formed 
hj Mr. Gladstone, has seen his way to appoint (in 1883) two ladies 
as factory inspectors. 

^ Gf. the Constitutions of Colorado, art. 7» sea 6 ; Connecti- 
cot| arl 6., sea 4 ; Indiana, art 0, sea 4 ; Louisiana, tit tL, 
art 105; Ohio, art 16, sea 4; Rhode Island, art 9, sea 1; West 
Virginia, art 4, sea 4; eta 
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tutional texts made allanon were the superior offices 
mentioned with more or less predseness in the Con* 
stitation itself. For the snbordinate posts of the 
administrative branch, practice has established that 
women can be admitted to them» even in the absence of 
legislative provision. Sb they have been appointed not 
only in the States but also in the Federal public service 
to the postal department and to the central administra- 
tive departments at Washington ; chaiged with the same 
duties as men, they are generally paid at a lower rate 
(the difference varies from a third to a half). Beâdes 
purely administrative posts, those connected with publie 
education or school management are open to them, as 
I have already mentioned. School administration in 
the United States, being in nearly all its stages elective, 
and thus forming one of the objects of self -government^ 
I thought it more convenient to speak 01 it in a former 
chapter devoted to local self-government It may be 
added here, that from the superior posts, such for ex* 
ample as State Superintendent of Education, which is 
not always elective, women are excluded by law.— 

(4) In Europe the career of teacher in girls' schools 
was the first to be thrown open to women. This was 
soon extended to boys' primary schools, and partly also 
to the first forms of schools for intermediate education. 
Two or three countries have even furnished an example 
of women occupying professorial chairs.^ On this point 
the Mediaeval Italian age has many precedents, and 

^ At the University of Stockholm a Raauan lady, lately deceased, 
was Professor of Biathematics, whilst another lady has recently been 
admitted to lecture on Jurisprudence in the University of Zurich 
in Switaserland. In Italy there is as well a lady lecturer at one of 
the Universities. 
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aspedally in the teaching of Jorispradenoe. At the 
Univermty of Bologna» some women have made them- 
selves famous in the Chair of Jurispradenoe^ either as 
depnties of their fathers or hashands who were pro- 
fessors» or as professors themselves. Sometimes it so 
happened that the charm of their persons was no less 
powerful than the fascination of their jaridical know- 
ledge ; as» for example» Novella Oalderina (in the thir- 
temth centnryX ^^o delivered her lectures enveloped 
in a thick veil» so that her striking beauty should not 
divert the attention of the undergraduates from the 
niceties of Roman law which she was expounding.^ 

Outside the sphere of public education» women have 
obtained access to subordinate situations in the postal» 
telegraph» and railway departments. They are admitted 
to these posts either by virtue of general rules estab- 
lished by ordinances or decrees or else by the tolerance 
of the administration, which admits women to the public 
service after having ** dispensed them of their sex," as 
the bureaucratie phraseology of certain countries ex- 
presses iL 

Statutory laws for the admission of women to the pub- 
lie service or their exclusion therefrom, do not exist» as 
I have already observed. Russia has a general régula- 
tion on the subject» passed in 1871» in the form of an 
Imperial order, sanctioning a resolution of the State 
ministers in coondL This regulation prescribes^ that 
outside the sphere of public education, * where their 
employment is to be encouraged and extended,* women 
can be admitted to subordinate posts in the medical ser- 

> Ssaloci de 8io^ <*Ia dooas s l^Tocstsra,* Rome. IBM. 

Ptet l«^lm 
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vice, the telegraph o£Boefl^ the bookkeeping service of the 
Education Department of higher schools and colleges for 
girls, as well as of those schools and colleges theniselves* 
but that^ with these ezceptionSp the admission of women 
into any public service^ as clerks or in any other posl^ 
either filled up by Government appointment.or by elec- 
tion, is forbidden.^ 

A general provision about the admissibility» or rather 
the non-admissibility» of womoi to the public service^ is 
incidentally found in the Danish Boyal ordinance of 
the 25th June, 1875, on admission of women to the 
University of Copenhagen. Article 3 of this decree 
provides that university examinations and academic 
degrees are not to give women access to administrative 
posts.' 

In France women are admitted to the office of post-office 
managers {receveuaeaX prison inspectresses, school-mistres- 
ses, managers of infant schools, and some other subordinate 
posts in the State establishment. ' In addition to this» by 
two recent laws, women have been introduced into the 
administration of public education, since it has been 
managed by councils which are partly electivei It is to 
these councils that women have been admitted by the 
law of the 27th February, 1880, relating to the Higher 
Council of Public Education, and by the law of the 
30th October, 1886, on the organisation of primary edii- 
cation. In the Département (county) council of pri- 
mary education there are three lady members^ one 

^ Ordinance of the 14th Janoaiy, 1871. (Complete Co]lectloi& of 
Laws, 1871) ; Na 491S7. 
> " Annual Regiiter," t. SOL 
s Comp. Block^ <* Dictionnaire d'Administration," Y^ ^ 
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the dvrtcirtaè of the local Normal school of teacher^ 
who is aa ex-ojjicio member^ while the two other 
ladies are chosen by their colleagaeSi the female pub- 
lic teachers of the DiparUmtnt (Art 44)r Then Âerp 
are female Toiers for the Higher Council: the direo> 
tresses of the primary Normal schools, the inspectresses- 
general, and the special inspectresses of infant schools, 
take part in the election of six representatives for pri- 
mary education, who sit at the Council (Art 1 of the 
Law of 1880). Being in possession of the electoral Yote, 
women are eligible as well for the Higher Coondl,^ 
which has not only to deliberate upon matters of great 
importance to the State and society, but possesses also 
administrative powers of jurisdiction. * 

§ 1— JUAT. 

The system of employing free representatives of 
society in coiyunction with State functionaries for the 
exercise in common of public duties, though relatively of 
recent <»igin in the administrative branch, is far more 
aodeot in the judicial branch of the public servica Of 
the diflTerent forms that this representative system 
assumes in contemporary judicial procedure, the most 
lieneral is that ot a jury in criminal cases. Invested 

^TIms bas bssn a ladj sleeted to the Coonoil, sad the bsssat 

for ssTsnl tMrioaa 

* ne Hi^MT Cooneil gifts jodgnMBl as s ooait ol sppssl sad 

isscMt sfftimt the d s ci i ion i ol lbs amdomW oonaoili ia eoa- 

or ditdplinary sMlisfs ; it iIm gifts Jndgntni m a eowt 

Apptsl sad Uot rtsofft sfAinti tlit dsciakmi ul Um depsit> 

ooaaens, hf wlueb prinuuy totelMfSi pobbe or ptiTste, lisTe 

f or Sfsr ffom ttasiiiBf. 
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are to choose the memberis of the municipal coamal (and - 
those of the Landiag as well). 

(3) Thus, to snm up, we find that in the domain (tf local 
self-government women are admitted to the electoral 
franchise in England and her colonies, in Sweden, Iceland^ 
Finland, and Rosna; in the rural districts in Austria» 
Prussia» Saxony, and Brunswick ; and, last^ in three S&tes 
of the American Union — Wyoming, Kansas and Michigan, 
Further, women enjoy the school franchise in Norway and 
in about fifteen States of the great American Bepuhlia 
Eligibility to office is granted to them only in school 
administration (in England, Norway, in the Swedish 
capital, and in more than half of the States of the 
American Union), in poor-relief administration (in Eng- 
land, Sweden, and Finland), and as r^^ards municipal 
offices generally, in Wyoming and Kansas, In Bussia 
(except in the village assemblies), Austria» and Prusna^ 
female electors can only vote by proxy, but everywhere 
else they have the power of voting in person. 
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CHAPTER IT. 
PnUie Ofiee$ and EmploymenU. 

S 1.— PUBUC SXBYICl. 

(1) ELiVOfO completed our examination of the part allot- 
ted to women in the government of the State, and of the 
leoondary oijians of the body polities which constitute 
the donùun of local self -government^ we have now to 
pursue oar inqaixy into the following sphere, viz., that of 
the application of the law. The application of the law, 
which is the object of all administration, executive and 
judicial, is entrusted by the State to individuals, as a 
êpààtà commission, that is^ as puUie funelianê. 

Can women be invested with these public functions ? 
The texts of the laws» with some few exceptions, which 
I shall presently point out» give no answer to this 
questiocL The precedents are neither many nor 
eoodusive, for they happened under the sway of 
principles of public law, if one may so call them, 
which in the present times are repudiated generally. 
In Rngl^twi^ for example, in the Middle Ages, and even 
down to our own times, we find examples of women 
who have occupied high oflSoes in the State, as those 
of high constable, great chamberlain, champioo at the 
cotooation,' sherifl^ derk of the crown in the Court of 

> The doliss ol ch sip fawi eount in appMiiag oa honsbsdL sft 
Iks ootoasrioa biaqsit cl s aew ■wonrch, snd chsflsafjuf lo liagie 
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King's Bench, eta* Bafc the cbaractemtio of «11 thew 
offices vas that (he porfonnance of them eonld be 
delegated, and always «as delq;ated* to penons of 
the male sex, so that womea were only titolar holders 
of these offices, and held them, as i( were, in nucZtu» jus 
proprittatia. In fact, most of these offices were heredi- 
tary, and came to womea by right of property, bnt ao- 
oording to the piinâples of modem law, wlûeh no 
longer admit of such a confosicm between private and 
public law, pablic offices are held in the interests of the 
Stat^ not of the individnaL And it is in the prininples 
of pablio law that we most^ in the absenoe of poâlÏTe 
texts, seek for the answer to the qaestitm pn^tuided. 

(2) AssomiDg as granted, that the exercise <d the 
highest public powers in the State is not a " ri^t trf 
man," bat is snbject to certain conditions, which limit 
the participation in the government to certain groupa 
more or less numerous of the population, ouf{ht these 
powera to be delegated on different terms f Certainly 
noL The two things are correlative. ConseqaenUy 
women, who are not admitted to political pow^, ought 
not to be invested with duties which would allow tbem 
to manage the State meehanisu. 

Bat does that imply thûr ahsolate exclusion from 

combat whoever donbU tha rights of the kiaft to tlie thmw. If 
no one Acoepti the ohsOengc^ ths ehampùm motuited on his hone 
learei ths b«ll backwaidt. 

* " Modem Repotta," tiL, 270l 

* Thai^li Anne, Gonntev of Pembroke^ who inherited the offim 
of Sheriff of WeetmoreUnd, wu «nooi to foUI the dotiei of Of 
office henolf [in the leiga of Jeraee L). See Iaw Reporta, Oooit 
of Common Fleai, voL ir^ 180B; pi. 390; ete., in the hietoricel ex- 
pontion ipTea l>7 Jadge WOkiL 
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every publie oflioe? Because a certûo act bas to do witb 
State aflairsy sboald persons wbo are not members of 
the body politic be forbidden to perform it 7 A distinc- 
tion most be dravm. Every act or movement is made 
up of the idea which conceives it^ the will which decides 
it^ and the doings and reflex actions which execute it 
In the orjçanism of the State» this work is distributed 
among several organs^ in a certain order which makes up 
the hierarchy of public services and public servants. 
Placed as they are on the different steps of the ladder, 
some of these servants take part in the conception and 
volition of the acts, of which the work of States is com- 
posed, whilst others are <Nily the more or less unconsd- 
oos instruments directed from above; though in the 
service of the State and employed by it^ they have no 
share in public authority. The duties of the first 
elass necessarily presuppose the possession of political 
rights» and are not^ therefore, accessible to persons gene- 
rally deprived of this right by reason of their sex, age, 
or nationality, ' unless expressly authorised by law. In 
the absence of such a provision, the admission of women 
to the siud offices would certainly be a breach of the 
established principles of public law. But, on the other 
hand, the tenure by women of offices or temporary 
employments in the public service^ which are in no way 
offices of gcvemmaid^ and which do not carry with them 



the rstsoM wlûeb e&tsfl sxdiiûoa from politiod rights, 
sad, so n ss q i i M itly , fraa publie ofiost, I do not inelods the ab- 
ssaos ol a |«u pt itj qoftliftcatioo ; for lbs âbMoos ol this Isgal pra- 
s uap ti on ol politieU eapactty k mort than oount^rbakaoad bj lbs 
dirtel proof ol oftpoctly wbicb pablk oflUsis nasi famtib to bo 
^Am ^i ^ ^ lo tbsir 
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favour of women. At Rome they were at first admitted' 
to the Forum, but their intemperance of langaaf[e, and 
espedally tilie seandalouB coodnct of a certain Cafiania 
brought on them an express prohibition from appearing; 
as attorneys. The Law I, § 5, Dig. IIL, 1 (de posto- 
lando), provides : " Prtetor excepit sexuid, dum feminas 
prohibet ptx> aliis postulare; et ratio qaidem prohibendi, 
ne contra pudieitatem sexni oongroentem alienia canris 
se immisceaot, ne virilibos offiàis fungantnr muUerea, 
Origo vero introducta est a. Cafrania imprabissima 
femina que invercande postulans et magistratam in- 
quietans causam dedit edicta" ' Whilst the Tlieodosian 
Code allowed women to plead their own causes (de 
postulaado II, 10), the leftislaUon of Justinian al»o- 
lutely forbade them to appear in a court of justice, as 
shown by this general rule enacted with regard to them : 
" Feminœ ab omnibus officiis dvilibus vel publias remote 
sunt, et ïdeo nee jadîces esse possunt, nee magistratum 
gerere, nee postalare, nee pro aliis interveuire, nee pro- 
cumtorea existere " (2 Dig. IL, 17).* The castomary 
law of the Uiddle Ages endorsed the precepts of the 
Roman law, whilst recalling the circumstances in wbidi 
they had been adopted. So, e.g., the " Mirror of Swabia' 

* " Tha Prftetor hu «zolnded the irz, ma he prohilâU women from 
ioterceding on behalf of othen ; and thii prohibitioa ii for Uw 
roaton that femalea ihould not, in deSance of the modea^ becomuig 
to their aez, meddle with ■trangen' hnaineaa, and that women 
should not perform tha funetiona of men. That oomea from a 
wretched woman Cafrania, who by her impudent pleading «td 
worrying the tnagûtrato oauied this edict to be enaotad," 

* "Women ara excluded from all offlcea, whether drU arpnblîe* 
and therefore cannot be judgea, fill any m^patiacy, ^>pear ineoni^ 
intercede on othen behalf, at nonvm powers ol atbonaf." 
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For this sole reason it would be useless to attempt to 
draw a fixed line of demarcation between the offices 
which ought to be accesûble to women and those from 
which they ought to be excluded. The current classifi- 
catioDS of State servants as autharitiea and emphy/a, 
or as /uTictionariea and government agents^ would cer- 
tainly not facilitate the task» for the terms themaelves 
are vague and arbitrary. It is according to the nature 
of the duty and the circumstances in which it ought to 
be performed, that the admissibility or exclusion of 
women must be determined, always bearing in mind 
the prindple that I have laid down. 

(8) That is the way in which the question has been 
solved in most countries for some time past The statu- 
tory taw did not contùn any provisions as to the sex of 
persons admissible to public offices. The matter was 
implicitly disposed of in the Constitutions of several 
States of the American Union. They decided on the 
one hand that no one but electors of the State could 
be elected or appointed to public offices,^ and on the 
other hand that the qualification of elector belonged to 
male persons only. But the posts to which the oonsd- 

JBiptrtnri ol fsetories and workibopt, or whether it was neceemy 
Ikeft these powers ihould be si^sQ him hj law Y The Secretary ol 
8Cats replied that rach a law wae not required, but that he did 
not tluiik he ought to ezerdae his right to appoint women to 
thoae ottesii ** oo Uie grounda o£ administration and fumetioahilitj." 
However, the Hone Secretary in the next Administration formed 
hf Mr. Gladstone, has seen his way to appoint (in 1883) two ladice 



^ ex. the Ooostittttioos o£ Colorado, art. 7, sea 6 ; Connecti- 
art 8., sea 4 ; Indiana, art 8, sea 4 ; Louisiana, tit ri., 
aft 108; Ohio, art 18, sea 4; Rhode Isknd, art 8, sea 1 ; West 
Timiiiis, art 4, see. 4 ; eta 



PUBUC OFFICES AND EMnOTMENTS. i«3 

women tbe denro to eater npoo tha diSeieni careen - 
which hftd formerlj been eloaed to them by kw and 
atill more by custom, they tamed tbeir attentioa also to 
the career of the Bar. America set the ball nJ]in|^ 
It rebounded on Earope in a alight dapee only, in the 
form of individoal claims in a few isolated ea»e% and 
they were speedily rejected. Tha law oooits had (o 
pronounce on the admissilMlity of womea to the office 
of advocate in Italy, Beldam, Switaerland, and Rnan^ 
It was especially in the two first ooontiies that the 
qnestion came np for discussion in the tenns I stated at 
tbe begiuoinj; of this section. Ad examinatitm of the 
cases which came before the Italian and Bdgian coarta 
may therefore furnish as with material for the solntion 
of the problem. 

(2) In 1883, Signorina Lydia Foe^ Doctor of Law, 
gmdoated at the Unirersity of Tarin, dûmed to be ad- 
mitted to the Bar of that dty. Tbe Benchers admitted 
her by a mtyority of votes. The Frocnreor-Qenerat 
(Stato Attorney) intorvening, by the right conferred 
upon him by his office, reported the Benchers' decirion 
to the Coart of Appeal, which annolled ïL Signorina 
FoËt appcftled to the Supreme Coart, hat this tribunal 
too set aside her contenÛoD and craifizmod tbe jodgment 
of the Lower Court. According to the Judgment of the 
High Court, the profession of advocate coold not be oom> 
pared to any other profession, for the exercise of which 
it was sufficient to have completed a coarse of studies and 
ohtuned a diploma; the functions of advocato were 
something more than a profession ; it was a kind of publie 
and necessary office, and whilst those who exercise othav 
professions are tree to f{^ve or withhold the service 
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claimed of them, advocates could not refuse to appear» 
espedaUy in cases where tbey are appointed by the 
magistrate. Treating them as aoxiliaries of jostice, the 
Italian law has oij{anised them in colleges» with a legal 
representation, and has given them spedal rights to 
be raised to the magistracy, to be appointed praetors, 
judges, oooncillors of appeal, and of the Supreme Courts 
aftcur they have exercised the profession of advocate for 
a eertain period. If women were admitted to the Bar, 
they could also exercise these judidal functions^ but such 
was certainly not the intention of the. legislator. The 
profession of advocate being thus a public office, or, at 
all events, a quasi-public office, it is not suffident^ in 
order that women should be admitted to it^ to say that 
in the law for the time being there is no express provision 
to exclude them. It would require a formal text declar- 
ing women capable of holding all offices and employ- 
ments, both public and civiL ^ 

(8) Some years later (in I888X a similar case occurred 
in Belgium. Mile. Popelin, licentiate of law, appeared 
before the Court at Brussels claiming to be sworn in as 
advocate^ The Procureur-Oeneral was of opini<m that 
she could not be admitted. The aixuments which he 
brought forward may be summed up thus : — ^If a woman 
wishes to be admitted to the Bar, it requires a new and 
special law. Napoleon's decree ' of 1810 on the oiganisa- 

^ Tba oomplsts rtport o£ the judgment o£ Uie Oonii ol Appeel 
and the Soptviiie Couit o£ Tarin, b to be foond in Ibe work o£ M. 
gântirni de Sio, ** Ia donne e I'svocetors. Studio gniriditfo eooi 
ale,' I, pp. ^M. Borne. 1884. 

' Belgiom was then pert o£ Frondi territocy, end eerenU por- 
liooe of Napoleonic legielation ha?e remeised in forae Ihera lo the 
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tioa of the Bar û nient 00 theaalgeet; bat theofDritflf 
the decree is soffiôenUy knoTXL Nspolecoi's ofômoni 
about adroeatea aa a " set of babblera * are known enoof^ 
to enaUe as to affinn vitii eertunty tbai at no price 
would he haTe admitted women, whom bo loved still 
less. He would bave been a bold, man who had 
proposed sudi a thin^ Then the Procureur-Oeneral 
referred to joeoedents, and ai^ed that the Digest^ more 
than ISOO years old, dosed the Bar to femalea, and that 
&om the time that codified laws succeeded primittva 
regulations and naagee, the pmcUoe of the profession of 
advocate was EixUdden to women. Fasdng on to tbe 
discosntms and laboors &om which tbe present legialik- 
tion has resolted, the Procoreur fated Beveral extract^ 
all proving, in bis opimon, beyond dispntc^ the intent 
of reserving tar men only the profession of advoeatflL 
" It is especially desirable to train men capable of 
appredatiiig the merit câ the laws and of making a just 
application thereof'; "it is necessary to trûn distin- 
guished men for the office of advocate." Is no^ argued 
the Procurenr^lenera], the briof^ng together of these 
expressions with the word civil office convindng f To 
say that man means human bùog of whatever sex 
would not be accurate When the law does not intend 
to make any distinction between the sexes, the term it 
makes use of is every person. Tbe Procureur farther 
arg;ued that the advocate withont being a public offidal 
in the administrative sense, since he has not the investi- 
ture conferred on him by (Jovemment^ does exercise • 
judicial function. "Ho collaborates in the dispenmng 
of justice^ as is shown by tbe fact that if there are not 
occasionally judges enough to hear cases, the advocates 
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present in Ooori are called upon to sit on the Bench. 
Thence it follows that a woman can only be an advocate 
if she is capable of filling the office of jndge. And no 
one maintains thata woman can be a judge. If it is said 
that the diploma alone is sufficient to give the right of 
being admitted to the Bar, what becomes of the political 
oath which the advocate has to take, the Benchers' dis- 
ciplinary power, the probationary period ? In conclusion, 
the Procurear-General declared, that in the present state 
of legislation and opinion, women could neither hold 
the title nor exercise the profession of avocate, and that 
OQ the day when they were admitted to the Bar there 
would be an end to the independence and dignity of the 
Bar. The Court adopted his conclusions, and dedined to 
admit lUle. Popelin to take the oath of advocate.^ 

The arguments presented to the Court by the two 
Counsels for the claimant were based on moral con- 
siderations* and juridical prindplea The legal argu- 
ments brought forward by the junior counsel (and already 
published by him in a pamphlet ' somewhile before the 
hearing of Uie easeX went to establish that " no reason 
could be found either in social science or in the spirit of 



* 8es the raport ol the CM in Um «"IndépendanoeBelgs'ol Uie 
41k and VKk Deetabw, ISSa 

* Thm ssaior cooiimI lor HUe. Popolin, late chainnan of the 
B sa ch « % and oim oI tke loadon of Um Belgian Bar, azprwaod 
klwiMlf tlua:^*' What wo aak for it that joo ahookl proclaim the 
eqoalily of «ronaa ; wo aak it in the namo of Chriatianity, which, 
riiiag op aa a proloat againat Roman oormpiion and infamy, re- 
stofod her righla and her liborttca io woman — ^mother, tiator, and 
wife all that wa dioriah, all that wo vonorato horo holow ainoo 
ow ^joa im aaw the Ufht of day.* (iM). 

* « U femme afoeU,- by U Ffaah. Brussels, 1888. 
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private law for exdading women from the Bar. We 
have not^ urged M. Frank, to oonoem ourselves with the 
spirit of public law, seeing that the enjoyment of political 
rights is not one of the qualifications for the exercise 
of the profession of advocate. The I^gal capacity of 
women is a fundamental rule of our legidation. When- 
ever restraint is placed on this capadiy, the Code takes 
care to declare the restriction in a formal provisioii. 
Articles 37, 442, and 980 prove this. Save the cases of 
incapacity, which are expressly stated, the Code has 
established the principle of woman's capacity. Were 
it otherwise. Article 8 of the Civil Code, whidi declares 
that every French subject without distinction of sex enjoys 
civil rights, would have no meaning. It has been con- 
tended that the profession of advocate is a public office. 
If the advocate was a judicial officer, he would hold 
from the Qovemment his office, and any insult addressed 
to him in the performance of his duties would be punished 
with the special penalties for the outrage of public officers^ 
but it is not sa Besides, even were the office of advocate 
regarded as a public office, women would still have the 
right to hold it, seeing that no provision, constitutional 
or legal, excludes women from public offices. On the 
contrary, the Constitution declares all Belgians admissible 
to civil employment, reserving exceptions, which may be 
established by a law for particular casea Supposing 
that the profession of advocate was a public office, a 
special law would be necessary to establish the woman's 
incapacity to hold that office. The argument drawn from 
Article 203 of the Judicial Ordinance, which allows an 
advocate to be called on to take the place of a judge at 
the tribunal, is nullified by the fact that advocates of 
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foreign nationality are admitted to tfao Bar, but are not 
aUowed to be called on to sit at the Bench. ^ As to the 
diploma» it has been recognised that althou|^h it may be 
called in question with r^;ard to admission to an office, 
it is beycmd discussion as to the right which it confers 
to practise a profession. Lastly, if the intention of the 
firamers of the decree of 1810 had been to exclude 
women from the Bar, they ought to have declared their 
intention in formal language, as was done with regard 
to the Notariat by the law of 26th YentAse of the year 
11 (Bepublican era)^ which provided that to be ad- 
mitted to the office of notary it was necessaiy (1) to 
ciyoy the exercise of the rights of citizen ; (2) to have 
satisfied the laws of military conscription, etc Now, 
there is an opinion generally adopted in matters of inter- 
pretation, that where the law is silent, judges are bound 
to admit the cUumant's plea, if it seems to them to be in 
accord with natural equity. No one would contend, said 
IL Frank, in conclusion, that the daim of Mile. Popelin 
was not in accord with natural equity." 

(4) If the principles of interpretation of public law, 
which have served as our guide throughout this inquiry, 
are eorrect^ then the reasons advanced for the admission 
of women to the Bar, notwithstanding the absence of an 
express legal authorisation, are over-ruled. The argu- 
ments drawn from the spirit of private law and from 
the eivil capacity of women, and still more from social 
science and Christianity, are outside the real point at 
issoe^ which consists in ascertaining whether the office of 

^ The P ro cuwuf -Ogneral in bb ioni met this aifument bj re- 
fHfiaf to Frsaeb JsriipnideDot^ which rtfoasd A tlnuigar sdmiitioa 
Is the 
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advocate id or û not dotted with a puUie character! 
The only considerations presented from this last point off 
view, in favour of the woman advocate, conûst in the 
ai^ipment that the advocate is not invested with his 
functions hy the Government^ and does not enjoy the 
special privilege of the puhlie officer against ixynriee 
which he receives in the performance of his dutiesL 

But these reasons are incondosive to show that the 
post of advocate is not of a public diaracter. Instead 
of grappling with the question, they only touch one mde 
of it, that of the personal position of the advocate from 
the point of view of administrative organisation. Ckm- 
founding officialism with office, and finding that the 
advocate does not fulfil the conditions of offidalism, it 
has been hastily conduded that the post of advocate was 
not of a public character. To determine its character 
we must, above all, examine the nature of the datios- 
And that is defined from the andent times by the rule of 
the Praetor, ''Si non habebunt advocatum ego dabo" (if 
they have no advocate I ynW give them one), so necessary 
was considered the intervention of an advocate in the 
administration of justice.' In modem sodety the pro- 
gress of dvilisation manifests itself in the administration 
of justice by the constant extension of the part of the 
defence, so that the function of advocate becomes an in- 
tegral part at the judicial organism, and works r^^larly 
in every stage of the trial from the beginning to the 
end. In fact, it is in this way only that the strict play 
of the see-saw of justice is secured. If one of the ends 
has nothing to counter-balance it and falls back with 
all its weight, it is the entire frame of sodety which is 
shaken in the person of the injured suitor. The possi- 
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\Sà\!j alone of a similar mishap is a menace against 
society, a danger which it exposes itself to before it has 
arisen. The office of advocate, associated jwith jostice, 
in order to avert these perils from society, is, therefore, 
a pabHe office. 

The objection raised that the daties of advocate are not 
obligatory like those of public officers is ineffectoaL It 
is again to apply the argument to the person who may fill 
the office, and not to the office itsell The duty of advo- 
cate is not compulsory in so far as it concerns this or that 
leader of the Bar ; Uie advocate can choose his client as 
the client can choose his advocate, but there will always 
have to be an advocate to plead the case, ** si non habc- 
bont advocatnm ego dabo"; where the accused cannot 
find someone to defend him, the codes declare generally 
(C/. French Code of Criminal Procedure, Art 294, and 
several other codes) that one will be officially appointed, 
or the proceedings will be invalid. If public officers 
working for clients, such as notaries^ registrars, etc., 
cannot refuse their services, it is because the nature of 
the acts which they are called on to perform is deter- 
mined beforehand by set rules^ whilst the advocate is 
soj^XMed, in each particular case, to have his conscience 
and the claims which he supports before the tribunal in 
complete harmony. In order that this harmony, so in- 
dispensable to the administration of justice, should be 
teeored, it is necessary to give the advocate liberty to 
form his convictions. So that the liberty of the advo- 
cate, which, from the point of view of officialism, con- 
stitutes the private character of the profession, is in 
reality only the first condition of the exercise by the 
advocate <^ his public mission. *" Without the precious 



/ 
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right of grantinj; or refusing their services^ advocates 
weald soon cease to inspire confidence," • . . "'the Goori 
would be always condemned to doubt their good fiutfa," 
and " an empty phantom of justice would take the place 
of that beneficent authority."^ « 

If at the same time the reciprocal freedom ist èh<âoe 
between advocate and client communicates to the ageney 
of the advocate the character of a professicm, that is 
only part of the situation ; it is not the whole situatioii. 
The professional element not only does not absorb the 
public character of the office, but it is plainly subordin- 
ate to it The preliminary negotiations which have 
brought to the Bar for this or that case leader A and 
not leader B are quite immaterial to law and justice. 
The private transaction, which precedes the judidal 
proceedings, dies away, so to speak, at the threshold off 
the tribunal Within the precincts of the Court there 
are only persons charged one and all ¥âth the duty off 
collaborating in the administration of justice, with all the 
public responsibility which attaches to such a duty. In 
accordance with the unwritten law which rules the Bar 
in France, the agreement between advocated and client 
has so little to do with the appearance of the advocate 
in Courts that in cases where he, using the right of a 
contracting^ party in a private transaction, sues for the 
recovery of his fees, he is liable to be struck off the 
rolls of the Bar. For, in the cause of the individual, he 
is considered to have served another cause, viz^ that of 
justice and society, and to have fulfilled a public duty 

^ Report to the King, of 20th November, 1822, by the Keeper ol 
the Seals, li. de Peyronnet, relating to the ordinance of the 
date on the oiganiaation of the Bar m France. 
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which is not dependent 00 waf|;e8 paid by an individoaL 
If praciiee tends to swerve from these principles, if some- 
times the office of advocate is worked^ like a com- 
mercial business^ does that reverse the nature and the 
object of the office f Does it not rather follow that men 
shoald rise to their duties and not that the duties should 
be lowered to the weaknesses of men t 

The fact that the advocate has not all the quali- 
fications of an "offidal* does not in the least affect 
the intrinsie nature of his office. That it is per- 
fectly possible to fin a public office without being an 
"official,'* we have already seen in the case of jurors, 
who are not even "recaved by our Courts'* (as the 
French Royal Ordinance relating to advocates puts it), 
bat selected by the chance drawing of lots^ and after 
having accomplished tbdr temporary duty return to the 
body of the people. All the conditions mentioned, the 
absence of which, in the case of advocates, are said to 
deprive this office of a public character (the mode of in- 
vestiture, the special protection given to officials to 
enhance their dignity)^ are really external qualifications 
only, which pcnnt above all to the personal position and 
the hierarchic relations of the official with the autho- 
rities^ rather than show the connection with the general 
interests of society. 

In the matter of the liberty of the profession of advo- 
cats, so often loudly asserted in the name of the Bar it- 
self^ the question was frequently regarded from the point 
of view of the advocate's position towards the authorities^ 
and 00 such occasioo stress was laid on the private 
ebsracter of the profesnoo: 'The advocate is really only 
a private âtiaen who devotes bimsslf to the defence àF 
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others ; " " Advocates have no peraooaliiy distinguished 
from their private personality;" "The advocate hat 
never been a public officisl ;** " His dnties do not imply 
any privilege or ooncessim tA power;" "He is noi 
specially boand except to obey bjs oonec ien c o a disd- 
pUne he imposes on himself ; ** " A dUsen is not an advo- 
cate because the Qovemment has consented to give him 
a commisBion ; " " The advocate neither hopes nor fean 
anything from a superior ; ** " He certùnly oves respect 
to the judges, but is he, therefwe, to be held in real 8U&~ 
jection or in a particular dependence f " * etc. T^ 
anxiety which these sayings disclose is l^Umate, Bat 
to vindicate this independence, is it necessaiy to screen 
themselves behind the fence of a private hous^ and at 
the approach of every assulant to cry oat that their 
house is their caatle ? To the great or petty tyrants 
who would like, as Napoleon wrote, " to cat out the 
tongue of an advocate who uses it against the Govern- 
ment," could they not repeat the words in whidi Uie 
Cortes of Aragon were in the hatùt ot addressing the 
new king on bis aocesdon : " We wAo an as good aa 
you" and say : " We, too, hold a mission from aodety, 
in its name and in its interest do we fulfil ib" 

To sum np, the post of advocate, although it is not a 
public " office," is dothed with a public character, and is 
a public duty. Consequently, women, who are, rightly 
or wrongly, exduded from public life, can not be ad- 
mitted to the Bar as a matter c^ righL 

(5) In Switzerland the question of the admissibility 

* I boTTow tbme qaotatioiu from Carré, who in hi* olupter «a 
odTocatoi (TniU de l'argaiiù. jadû.,) ■nnu np »1I the a 
on the qnutian. 
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id women to exercise the profession of advocate was 
raised under the following circumstancea At Zarich» 
where there is no organised Bar, Madame^K., Doctor-of- 
Law,appeared before the tribunal to plead a cause, but was 
not allowed to do so because of Article 174 of the Code 
of Procedure, which requires that persons representing 
third parties before the tribunals must be in possession of 
the " rights of an active citizen.** Madame K. appealed 
to the Federal Tribunal She based ber appeal on the 
ground that the CSantonal Tribunal of Zurich, in pre- 
venting her from exercising her profession, had violated 
the fourth Article of the Federal Constitution, which 
declared that there was in Switzerland no privilege of 
place, or birth, or of (particular) families, or persons. 
The Federal Court were of opinion that the question 
was as to the interpretation of a Cantonal law, which 
it was not within their competency to decide, that the 
Federal Constitution had no provision in it enabling them 
to say in what sense the right of an active citizen 
carried with it the power of representing third parties 
before the tribunals, and that besides, taking, as they 
must^ that the right of an active citizen is equivalent in 
Zurich to the right of franchise, there i»as no violation 
of the Constitution, as the franchise belonged to men 
only and not to women. ^ 

(6) Russia was the first country, in chronological order, 
in which the question of women advocates was brought 
before the tribunals ; it is true that it was not with re- 
ïïpàA to advocates of the Bar. Prior to 1874, there was 
in Russia absolute liberty as regards the profession of 

* ** Kntentfidnnstn dm SohwtiUsriaohen BtukUtgtriobtSi* 
(lan) vsL ziiL» p. L 
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tion<rf tlu Bar is nient on th« subject; bat thsqôritof 
tlie decreft is soffiâeoQy known. Napoleon's opinions 
sboat advocates Ks a "set of babUera" are known enough 
to enable ns to affinn with eertùnty that at no priée 
woold he hare admitted women, whom he lo*ed still 
less. Be would Lave been a bold, man who had 
proposed sneb a thin^ Then the Procareur-Qeneral 
referred to preeedenti^ and ai^ed that the IMges^ more 
than 1200 yean old, dosed the Bar to females, and thai 
from the time that codified laws sncceeded primitive 
regulations and osages, the practice of the profesaim of 
advocate was forbidden to womea Fasdng on to the 
discussions and labours from which the present le^al*- 
tion has resalted, the Froenrenr dted several extract*, 
all proving, in his <^nnion, beyond dispatc^ the intent 
of reserving tix men only the profession of advoeatct 
"It is espedally desrable to trûn men capable <^ 
appreciating the merit of the laws and of making a Just 
applicati<n tiiereaf "; "it is necessary to train distin* 
goiahed me» for the office of advocate^' Is not, argoed 
the Procareop-Cteneral, the bringing together of these 
expressions with the word civil office convinông 1 To 
say that man means haman being of whatever sex 
wonld not be accnraie. When the law does not intend 
to make any distinction between the sexes, the term it 
makes use of is every penon. The Procurear farther 
argued that the advocate^ withont bdng a pablie official 
in the adminiatiative sense, since be has not the investi- 
ture conferred on him by Qovemment, does exerrise a 
jndicial fonction. Ba ooUaborates in the dispensing 
of justice as is shown by the fact that if there are not 
occaaonally jndges enoogfa to hear cases, the advocate* 
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present in Coaii are called upon to sit on the Bench. 
Thence it foUows that a woman can only be an advocate 
if she is capable of filling the office of jadge. And no 
one maintains that a woman can be a judge. If it is said 
that the diploma alone is sufficient to give the right of 
being admitted to the Bar, what becomes of the political 
oath which the advocate has to take, the Benchers' dis- 
dplinaxy power, the probationary period ? In conclusion, 
the Procoreor-General declared, that in the present state 
of legislation and opinion, women could neither hold 
the title nor exercise the profession of advocate, and that 
OQ the day when they were admitted to the Bar there 
would be an end to the independence and dignity of the 
Bar. The Court adopted his conclusions, and dedined to 
admit Mile Popelin to take the oath of advocate.^ 

The ai](uments presented to the Court by the two 
Counsels for the claimant were based on moral con- 
nderations* and juridical prindplea The legal argu- 
ments brought forward by the junior counsel (and already 
published by him in a pamphlet* some while before the 
hearing of tiie caseX went to establish tiiat ^ no reason 
could be found either in social sdence or in the spirit of 



^ 8es the npoct ol tke cue in the ** Indépendanee Beige 'ol ike 
4tk and 13tk Deeemb», ina 

' The — ior ochiiimI for MDe. Popelin, UU chainnan of the 
B«odMc% and one of the leaden of the Balgian Bar, exprattod 
klmulf tkot:— ** What we aak for ia tkai joa thoiiki prodaiin the 
equality of wo«aa ; we aak it in the name of Chriadani^, wbiok, 
rking ep aa a proUat agatnat Roman oormpCion and infamy, re- 
sloced bar rijcbU and bar libertka to woman — mother, tiater, and 
wife— eD that we diariah, all tliat we venerate htra below ainoa 
onr efea irit aaw the lifbt of day." (iW). 

•*" U femme avoeit^- bj U Frank. Bramala, 188a. 
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Coort of niÎDois, appealed to tbe Federal Coort^ baâog^ 
lier appeal on ihe primary right of everybody, man or 
woman, to choose his or her vocation for a livelihood. 
The Supreme Court of the United States decided that 
the practice of an advocate's profession was not one of 
the ** privileges or immunities ^ which the legislation of 
a State can not abridge, and that the power of each State 
to lay down conditions for admission to the Bar was in 
no way prejudiced by Amendment XIY. of the Federal 
Ooostitntion.^ In the more rudimentary States of the 
West women continued to be readily admitted to the 
Bar.* 
But in most of the States of New England the 

1 DeciMon of December, 1872, in the case of BndweU «. Tlie 
State (Wallace, ^ Cases in tbe Supreme Court," toL xyL, p. 181, 
ete.). 

s At Utah, for example, a woman was admitted to the Bar mider 
these circumstances : The claim was presented to the Court by an 
advocate, who said, '* I know, sir, that for the last three years, she 
[Miss Géorgie Snow, daughter of the Attorney-General for the Ter- 
ritoiy] has been a devoted student in her father's office, in striying 
to obtain an understanding of tbe principles and practice of the law; 
but she has not dared to come forward to ask admission to the Bac 
From my own examination I am enabled to state that she is ful^ 
ocMopetent to be admitted to this Bar ; fully competent to meet 
almost any of us, not only in talking, but in reasoning at the Bac 
And on this statement of my personal knowledge and examination, 
united with that of her father, as to her qualifications, I rise with 
pleasure to more her admission to the Bar, as the first of Utah^ 
daughters who has entered the profession of the law." (Applause.) 
Cbicfi— ** I am very happy to hear the remarks and motion of Majcr 
Hempstead. I have a personal acquaintance with Miss Snow, and 
I have no doubt of the correctness of the statement made in regard 
to her. Let me say here, however, that whatever may be the feel- 
ing of the members of the Bar on this subject, the Court must not 
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Law Courts resisted, nntil the legislature iuterveued in 
favour of women. Special laws authorising them to 
practise as advocates were adopted in the following 
States : Oalif omia, Illinois, Iowa, Massachusetts, Bfinne- 
aota. New Ywk, Ohio and Wiscon^n. The terms in 
which they set forth the right of women to practise as 
advocates are sometimes expressed, sometimes implied. 

take soeh a ooiuia ai to render it liable to the charge of great 
partiality to the ladiea. The major, in hit enthusiasm, seems to 
have forgotten that onr practice here is to require of gentlemen 
who have never been admitted to the Bar elsewhere, first to go 
before a committee of examination. Koir, while this is a matter of 
form mere^, and, of course, is so in this case, yet if I were to ad- 
out a lady, who has never been admitted to any other Bar, without 
referring ber case to a committee, some young incompetent gentle* 
man might apply here and plead that as aprecedent in his case, and 
so place the Court in the embarraning position of appearing to have 
one rale for one sex and another rule for the other sex. I think I 
win grant the motion in a modified form, or rather first appoint a 
eooimittee and let them report I will appoint as that committee 
Hajur Hempstead and W. Hodge. I hare done that with sereral 
yoang gentlemen who hare applied for admission, and taking that 
ounrse in their case, will make it conform to the rule.** Miss Snow 
being in Coort, Messrs. Hempstead and Hodge retired and made 
the foOowiatg report : ** The application of Bliss <I Géorgie Snow 
for edmtsstiMi to the Bar of the Third Judicial District Court of 
Utah, hafiag been by the Court referred to the undersigned for 
wiaminaHim and to lepoct thereon, the undersigned beg leaTe re- 
spectfully to repoft, that we hare made a proper and necessary 
«laminatâoQ ae to the qualifications of the said applicant, that she 
it an estifliable hidy, and by a long course of arduous stody of the 
lew it fnUly qualified for admission to the Bar. The undersigned 
thersfore respectfully recommend the admission of Miss Snow to 
the Bar of the Court.** The Court approTcd the report, and after 
Miss 8. was sworn in« the members of the Bar were introduced to 
their new eoDeagna-<lkfiMiesmait'f Rnkw of 1879^ pi la.) 
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The laws of California and Illinois proclaim, as a general 
rule, that no person shall on account of sex be disqualified 
from entering or pursuing any lawful business» Tocaticm, 
or profession.^ lïie laws of Iowa and ICnnesota provide 
that every 'person shall be admitted to practise in the 
profession of attorney on condition^ etc.* The laws of 
Massachusetts» New York, Ohio and Wisconmn stipulate 
expressly for the admisdon of women to the Bar.' 

Lastly, a federal law has given women access to the 
Bar of the Supreme Court of the United States. By 
virtue of this important measure, adopted on the 15th 
February, 1879, any woman who shall have been for the 
space of three years a member of the Bar of the highest 
Court of any State or Territory, or of the Supreme Court 
of the District of Columbia, and shall have maintained 
a good standing before such Court, and who shall be a 
person of good moral character, shall, on motion, and the 
production of such record, be admitted to practise before 
the Supreme Court of the United Statea * 

1 Constitutiou of California, art 20., sea 18 ; Reviaoïd Statatoa 
of niinoia (Chicago, 1881, by Q. W. Cothram), a 18, lea a. 

< « New Revised and Annotated Code of Iowa " (by W. E. Millet^ 
Des Moine, 1882), c. 9, sea 208 ; The General Statutes of ]kCn- 
nesota (1881) a 88, sea L 

' Acts and Resolves passed by the General Coort of Mass- 
achusetts, 1882, Law of 10th April, 1882 ; Laws of the State of 
New York, 188(5 (Law of 19th May, 1886, modifying paragraph 56 
of the Code of Civil Procedure) ; The Revised Statutes of Ohio 
(Columbus, 1879X sea 665 ; The Revised Statutes of Wisconsin 
(Madison, 1878), a 117, sea 2586, 5^ 

* An ^ct to relieve certain legal disabilities of women (" Supple- 
ment to the Revised Statutes of the United States," vol L, p. 410. 
Wash., 1881). 
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It is with the examination of the question of women 
adyoeates that I intend to close this chapter, which is 
devoted to publie doties and oflScesi Other professions 
than that of advocate need not be ooosidéred here» for thej 
ai6 not of a public character, and sodi a character could 
not^ certainly, be given even to those of tbem which the 
State, in the fulness of its police jurisdiction, thinks fit 
to regulate. Doctors^ chemists, druggists» dentists, archi- 
teeta» etCL, unless they are in the State service, or charged 
by it with a special mission, do not take any part what- 
ever in the exexdse of public anthority, and are not 
evea indirectiy connected with it^ The public utility 
of their professions may be more or less important, but 
the exercise of them has no effect cm the legal working 
of the public order. Whether individuals have recourse 
or not to the art of the dentist or the druggist^ is the 
aflSûr of the patients and the practitioners who can 
relieve their suflferings. If the right of these men to 
offer their services to the public is subject to certain 
■isU Jetions for the general good, these restrictions affect 
thmr legal position only from the point of view of the 
liberty of the profession. Whether sex is or is not 
among the limitations imposed on the liberty of pro- 
fessions, is a question whidi will have to be examined 
hereafter when we come to consider the position of 
women from the pdnt of view of the exercise of indi- 
▼idoal public rights» among whidi is included the 
liberty of professions 
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right of grontiiig or refusing ibeir services^ advoeates 
would soon cease to inspire oonfidence,"* ..." the Goori 
would be always condemned to doubt their good fiûthp* 
and "'an empty phantom of justice would take the place 
of that beneficent authority."^ « 

If at the same time the reciprocal freedom of èhdœ 
between advocate and client communicates to the agency 
of the advocate the character of a professicm, that is 
only part of the situation ; it is not the whole situatioii. 
The profesâonal element not only does not absorb the 
public character of the office, but it is plainly subordin- 
ate to it. The preliminary negotiations which have 
brought to the Bar for this or that case leader A and 
not leader B are quite immaterial to law and justice. 
The private transaction, which precedes the judidal 
proceedings, dies away, so to speak, at the threshold of 
the tribunal Within the precincts of the Court there 
are only persons charged one and all with the duty of 
collaborating in the administration of justice, with all the 
public responsibility which attaches to such a duty. In 
accordance with the unwritten law which rules the Bar 
in France, the agreement between advocated and client 
has so little to do with the appearance of the advocate 
in Courts that in cases where he, using the right of a 
contracting^ party in a private transaction, sues for the 
recovery of bis fees, he is liable to be struck off the 
rolls of the Bar. For, in the cause of the individual, be 
is considered to have served another cause, viz^ that of 
justice and society, and to have fulfilled a public duty 

^ Report to the King, of 20th NoTember, 1822, by the Keeper of 
the Seels, M. de Peyronnet, relating to the ordinance of the wna 
date on the oiganiiatioD of the Bar in France. 
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called natoral rights, are subject to more or less exten- 
•iTe limitatioiis for the general interest From that very 
cause they fall within the juridical domain» and conse- 
quently within the sphere of onr pr^nt investigation. 
The enjoyment of these rights being wedded to positive 
law solely by the sacrifices imposed on the individual in 
their exercise, onr attention may be confined to the re- 
strictions introduced by the legislator. We must see, 
therefore, if there are any whidi relate to sex. Where 
no provision is fonnd to exclude women from this 
or that public individual right, we shall have to 
acknowledge that it belongs to them, whilst with regard 
to political rights derived from society, it is on the con- 
trary the express authority of the law that establishes 
the capacity of woman. 

To determine the scope of our researches, let us re- 
member that individual rights, called nalwrGl rights, 
presMit themselves in a double aspect Some, as indi- 
vidual liberty, inviolability of the home, liberty of con- 
science^ belong to the internal life of man, and 
demand from society no other favour than that which 
Diogenes asked of Alexander. These are human rights 
jMr eaooeUence, which allow no distinction of age, sex, or 
natiunality. We need not therefore, occupy ourselves 
with them. Very difierent are the rights of meeting and 
of association, the liberty of the press, and the right of 
pétition. Through these the individual aims at coming 
out of his person, at acting on the collective body, react- 
ing on the public authorities, and even at laying hold 
of the management of the State. That is tiie reason 
why the State has often thought it its duty to take 
precaotioQf against encroachment by regulating 
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the ezerôse of individual rights of « publie ehanwAer. 
It is ia this direction that our reaesjrdies will be pzo- 
seoat«d. 

§ 2.— Biaax or PEnnoir. 

(1) Th« right of presenting petitions to the supreme 
authority, a right which, in its general sense^ is admitted 
even in absolute monarchies, consists in the power of 
the citizen, who is injured in his lights and interests, 
and who has ezhansted the ordinary legal means dt 
defence, to have recourse to the justice and henevoleoee 
of the holders of the sapreme power. In free oountries, 
where the interests of the citizen are not limited to his 
personal concerns, but are also extended to publie 
affai IS, recourse to the King or Parliament is in its torn ex- 
tended to collective grievances and demands of a general 
character. Answering thus two distinct pniposee, the 
right of petition has practical!/ become indivisible nnm 
it was raised to the rank of a social guarantee hy Eng- 
lish Constitutionalism and the French Revolotioa. AU 
who possess it for the redress of personal grievances, as 
an extraordinary resource, can also make use of it for 
the expresdon of political demands and proposals.'' The 

* " B7 msMu of petition," sayi de Cormeniii, the eminent la«T«r 
and celebrated pamphleteer, "the lut of the pioletariana moanta 
tho tribune and apeaka pablicl; before Uks whole of France. "Bj it 
the Frenchntan, who ia not eligibly nor aa elector nor aran a 
dciien, can exerdae the Ic^iilutive initiativa like Deputies or lika 
the OoTemment itaelf' ' ("Dmit Admiuiatntif." Faria, 1810^ t, ii., 
p. 39S). On influencing bf petitiona the l^paUtiTo wock of Vv 
liam«nt, aee Lord Brougham'i apeech in Hanaard, 1816, vol. oxxriii., 
11^798. 
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Coostiiiitioii% nearly all of which sanction the right of 
petition, grant it^ so to say» en Hoc, and make no more 
distinction between the persons to whom this right is to 
belong than between the matters to which it is to relate. 
Constitutional practice has left no doubt whatever as to 
the power of women to use the right of political petition. 
In England they frequently used it before our tima At 
the great démocratie outburst in the seventeenth century, 
we find the women of London petitioning the Long 
Parliament in 1643.^ The first half of the present cen- 
tury was marked in England by great î)olitical agitations, 

^ Pctitioa for peace presented to the Hooee off Coramons on the 
Ml of Aagaeti 164S, hj the women off London. ^ The humble 
p eti t ion of manj etvil^-dispoeed Women inhabiting the citiee ol 
London, Weatininater* the Subnrbe and Parte adjacent ; Sheweth, 
thai yonr poor Peti t ionewi thoogh of the weaker aex, do too 
Lblj pefcerre the enaning deaoUlion off thia kingdom, Qnloaa bj 
tiaelj meaaa Toor Honoora prorido ffor the apeedj recoverj 
thereof. Toor Hononis are the phyaidana, that cun, bj God'a 
^Mcial bkaaing (whidi we homblj imploreX reatora thia Ungoiah- 
mg nstaon, and ofor bleeding aiater, the kingdom off Ireland, which 
hath now breathed almuet her laat ga^. We need not dictate to 
jroor eagle eyed jodgnienta the waj ; oar onlj deaire ia that Ood'a 
glocy hi the tme Befformed Protestant Religion maj be p re a erred ; 
the joat pren^gatiTee and privilegea off King and Parliament main- 
tained ; the tme liberties and propertiea off the anbjeot, aooording 
to the known laws of the land, r ee t o i ed ; and all hoooorable waja 
sod meaaa for a ipae4j peace endeaToorcd. Maj it, therefon^ 
pleaee Tour Honooia that aome wpttàj coone n^y be taken ffor the 
settlement off the tme Reffonned Proteetant religion ffor the glotj 
el Ood, and the renoratton of trade for the benefit of the anbjeet^ 
they beii« the eool and bo4y off the kii^^dooL And yo«r Peti- 
lioiiet% with Buay milliona off afltrted aoula, groaning under the 
Vardea of theee times of dietree^ ahall (aa bonnd) ptay. ele.* 
(Oobbetfs '* Fkriiamentsiy Hiatoty of ■ftiJand," L., 1B08, VoL 
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e&med on to a large extent by petitions to Parliament. 
Women took part in them from the firet So they 
figure in the petitions got up in the country on acooont 
of Catholie Emaneipation.^ 

(2) In France, since 1789, and especially during the 
Revolution, women were not lax in usin^ the right of 
petition. At one particular time there was an attempt 
made to take it away from them, namely, in 185L The 
friends of the Prince-President» the future Emperor Na- 
poleon III, started, by means of petitions, an agitation 
for the revision of the Constitution, with the object of 
repealing the rule which made the President incapable of 
re-election. To checkmate this agitation, a Bill on the 
exercise of the right of petition was submitted to 
the National Assembly, with a view to prevent fac- 
tious expression of opinion. Article 9 of the Bill 

^ At the sittiug of 19th February, 1829, in the House of Lords, 
Lord Eldon, in presenting several petitions against anj further 
concessions to the Catholics, said that there was one petition that he 
did not well know how to tk'^eat^ for it was signed bj several ladies ; 
that he was not aware that there was any precedent to exclude the 
ladies from their Lordship's House, but that he would look into the 
journals and see whether there existed any precedent to prevent 
the ladies from forwarding their remonstrances to that House 
against measures which they considered injurious to the Oonstita- 
tion. Lord King inquired whether the petition expressed the 
sentiments of young or old ladies. Lord Eldon said he oonld not 
answer the noble lord as to that point, but of this he was sure, 
that there were many women who possessed more knowledge ol 
the Constitution and more common sense than the descendants of 
chancellors. (Lord King was descended from Lord Chancellor King.) 
To which Lord King replied he was sure the sentiments expressed 
in the petition were those of the old women in England. (Hansard, 
1929, voL XX. y p. 372., etc) 
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provided 'that women and minors cannot address 
petitions to the National Assembly» except for redress 
<^ personal (devances." This Bill was vigorously 
opposed by several members of the Leil. Laurent 
(iA the Ardëche) opened the ..attack. * The Con- 
stitution of 184p8,'' said he, " made the right of peti- 
tion a universal right — the only universal right It. 
ought to make it especially the right of those to 
whom it granted no other rights. . • . For electors» 
the right of petition is only an accessory or supple- 
mentary power» whilst it is the principal» the one and 
only, resource of citizens» who are deprived of political 
rights» and who cannot find 'in voting at elections 
a natural» a peaceable opportunity for saying what 
they think» or what they feel» or what they fear. 
• •• Well I it is these persons that the political law ex- 
cludes from sovereignty and reduces to the simple, 
position of petitioners, that you now wish to deprive of 
the right of petition. The CSonstitution has left them 
this only» and you wish to take it away. The question 
is not as to the exercise of political sovereignty» but as 
to the exercise of a natural right . . Keep scrupulously» 
if you will» the monopoly of oflScial sovereignty» but do 
not make too much of the autocrats» and» at least» allow 
those who live under our laws to tell us what they think 
of our Govemmenf 

The reporter of the Bill replied that it was a matter 
of public decency and parliamentary dignity. ''What 
would happen 7 A petition would arrive, signed in one 
sense by the husband, and in another sense by the wife. 
Which authority and which sex would prevail here f . . • 
If the right of political petition was given to women» it 
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was not the most diatingaialied ot tlie best edneaied 
women who would petition, be raie of that" * 

At the second reading of the Bill* IL Sduddier 
proposed an amendment to limit the right of petitkn of 
minors only, and to maintain that of women in Ha n^ 
tegiity. Noticing the laogoage of the reporter, he began 
hy remarking that decency had nothing to do with II16 
matter. "The question was not about giving womea 
political rights ; bnt, apart from politics, are there not 
a tbousood questions on which women can have Tsloaibla 
information and on which it would be very wise to oonsnlt 
theut, especially on matte» which they were permitted to 
occupy themselves with, as, for example, primaiy edncft- 
tion, poor relief. Women," said he, in ooDclnâon, " ooald 
thereFore keep the right of petition without being in- 
volved in the heat of politics, and they ou^t to retain 
it in couâideration of tlie very part that aocàety had 
assigned to them oatside politics." Crémioux (who waa 
one of the founders of the Second Republic^ and its fin* 
Minister of Justice), was not less energetic in supportinfç 
the right of women to retain the power of politka] 
petition. Finally, the Assembly decided in hvoor of H. 
Schœtcher's amendment But in the end the whole KU 
came to nothing. 

§ 3.— Right of MscnNQ and of Assocutiob. 

(1) The right of free meeting and of asmciatâm, pro- 
claimed in France by the Bevolation, and blended 
with one another from the first by law and pracUee 

1 Sitting of 23rd June ("MoniUut* of 2<tb Jmia^ 1851). 
* Sitting of 2Dd J11I7 C Monit«ur " (rf 3rd July, 18U). 
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alike, is the ri}{ht which women have most used and 
abused. Hie participation of women in Jacobin dobs 
and other revolntionary societies» as well as their own 
dnbs^ and their open air gatherings, were some of the most 
powerful factors of material and moral disorder which 
characterised that epocL I have already had occasion 
to mention how the Terrorists» weary of their female 
allies» enjoined them to go back to their homes» and not 
to meddle any fhrther with public aflEsdrs. And in order 
that this intimation should not prove ineffectual, the 
Convention diallenged the exercise by women of the 
right of meeting and association. In the speech already 
dted, in whidi Amar denounced political women before 
the CSonvention, he delivered himself of a curious 
doctrinal examination of the right of political assodation 
and the right of women to take part in it " The object 
of popular associations is to unmask the manœuvres of 
the enemies of the Republic, and to keep an eye on 
dtinns as individuals and on public oflScers, as well as on 
the legislative body ; to stimidate the zeal of both by the 
example of republican virtues, and to enlijçhten them by 
searching pubBe discussions on the defect or the re- 
formation of pditical laws. CSan women devote them- 
sdves to these useful and laborious duties f " To this 
question the speaker replies in the negative, first because 
of the difference between the sexes in strength and physi- 
cal constitution, and consequently in their respective 
destination. "And, then, does the modesty of women 
allow them to appear in public, to argue with men, and to 
discuss before the people questions on which the safety 
of the Republic depends f . . Besides, when we consider 
that the political education of men is still in its 
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that the prindples are nob yei fuDy deve'oped, and that 
we still lisp the word liberty; there is still more reasoa 
to say that women, whoee motal education is almost • 
blank, are still worse informed in the first prindplea. 
We may add that women, from their organisation, are 
disposed to an ez|iltation which wonld be dangerona 
in pablie affidrs» and that the interests of the State 
woold soon be sacrificed to all the aberration and dis* 
order that the vivadty of thmr pasnons is likely to 
produce. Thrown into the heat of public debate^ they 
would inculcate in thdr children's minds not a patriotic 
spirit^ but spite and prejuâiosL" The Convention was 
won over to the alignments adduced, and decided on the 
suppression of women's duba In vain did Charlier 
maintain with considerable force that women were free 
to assemble, and that ** unless it could be proved, as in 
an ancient council of the Church, that women do not 
form part of mankind, you could not take away this 
right» which is common to every thinking person.'' This 
argument of natural right was met with a still more 
peremptory argument^ viz., that of revolutionary right 
** You have thrown," said Barire, " for a moment a veil 
over principles, for fear of the abuse that might be made 
of tbem to bring upon us a counter-revolution. The 
only question, therefore, is whether assodations of women 
are dangerous. Experience has shown in the recent past 
how injurious they are to public peace. This being 
granted, do not speak of principlea I demand, as a 
revolutionary measure and as a measure of public safety, 
that, at all events during the Revolution, these associa- 
tions be forbidden" The Convention decreed forthwith 
(9th Brumaire in the 2nd year of the Bepublic)^ that 
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female dobs and assodationa^ whatever their designation 
might be» shoold be sappressed. 

Some months later» after having been deprived of the 
right of assodation, women had also the right of meet- 
ing taken away from them._ On the 4th Prairial of the 
Srd year (23rd May» 1794X the Convention decreed that 
women ooold not attend at any political meeting. An- 
other decree of the same day commanded women to 
retire to their homes» and ordered the arrest of those 
who were foond gathered in groups of more than five 
penonsL In addition» the admission of women to the gal- 
leries of the House of the National Convention was 
forbidden until calm should be restored in Paris (decree of 
1st Phdrial in the 3rd year)b 

(2) When the right of meeting and of association was 
rsrtored in their hononr after the Revolution of February» 
women hastened to take advantage of it On this occa- 
sion also they only succeeded in carrying to the highest 
pitch tlie excesses in the use of the right of meeting 
which were committed in 1848.^ The proclamation 

^ Ths people rose in dof «nos cif the right of meetiiig ; end the dsj 
after the Tietofjererj one wiehed to meet ; eTerywhere dube were 
opened. There was no sjetem» politicsl or loeiêl, left uiukitioed. 
Xveiy one preeont qwke 00 ereiy subject, Teutikliiif hit idées» 
end wkhiag to force them opoa other people. There wae frmntie 
cheering sad hiaûg. There was erowding and poihing» and 
geoenl ndtesMat with bvictle and noise. BToiy one wanted to 
eee and hear and talk. Btotj one eipoanded his dfcaina and 
p«l forward hit piaaa. Never were imagtnationc a pr^ to anoh 
enttfooioo. It was like a ferer vhidi buret in epidemic form on 
the whole populaHoo and itroek it with deliriom. There beii^ 
m4 enoii^ dube for them under a rool, th^ got op nomerooa 
dnbein the open air. In the market plaeeci at the cornera of 
atfeeta» at daj and at night, poor and rich, workmen and bo wg eoé s . 
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of the Provisional Government of the 15th April, de- 
clared dubs " a necessity for the republic and a eitisen's 
right* When, soon after, the National Assembly thought 
fit^ whilst regulating the rif^ht, to restrain the necesbiiy, 
it found that for women the necessity did not exist at 
all Accordingly Article 3 of the decree of 28th July 
(2nd August), 1848, provided that women could not be 
members of a club nor attend at it The discussdoQ in 
the Chamber on this article was very short A member 
remarked that as the law, by regulating the holdinf^ 
of public meetings, takes every reasonable precaution 
in the interests of public order and morals, there was* 
no reason to prevent women from attending at these 
meetings ; otherwise, he went on to say that it would 
be necessary also to exclude them from the right of 
assisting at the sittings of the National Assembly. But 
these observations did not meet with any support ^ 

(3) As to the present French law on the right of 
association, women, like men, are under the drag of 
Articles 291 and 294 of the Penal Code, which forbid the 
formation of all associations, political or non-political, of 
more than twenty persons without' the sanction of 
Government The right of meeting is regulated by the 

women and children loitered, gathered in crowds, argned, spoechi- 
fied, and became intoxicated with talk and pasaioni. (Garoier 
Pages, " Histoire de la Revolution de 1848,** t vi, p. 174)l 

^ The measure which shut the door of the dubt against 
women received a hearty welcome from public opinion, be- 
cause, as a well-known novelist wrote, '* In the clubs they would 
have at length lost the few remaining graces which distinguish 
them from men. For some time it is not perhaps a bad thing that 
there should be two sexes ; later on we may reconsider this point." 
(Quoted by Faure and Fontaine, in '* Le peuple et la place pub- 
lique," P., 1869, p. 169.) 



\ 






17s MGJiTS OF 



law of 20th June» 1881, which, wbikt it leaves publie 
meetings free, requires a preliminary declaration by two 
persons enjoying civil and political rights^ as to the 
place, day and hour of meeting (Art 2). Then women 
cannot make this declaration. The right of attending 
at public meetings is not denied them by the law. Bat 
if the meeting is convened as an ** electoral meeting," 
with the object of selecting candidates for public oflSces» 
and receiving their addresses, women may not attend, 
for only electors of the division, members of the two 
Houses, and agents of the candidates can take part in 
electoral meetings (Art 5). 

(4) As to other countries of the (Tontinent, the right of 
association and of meeting is limited with regard to 
women in Germany and Austria. Artido 4 of the Con- 
stitution of the German Empire has reserved the rq^la- 
tion of the right of association for Imperial legislation, 
but, as hitherto no federal law on the subject has been en- 
acted, the particular provisions of the several countries of 
tlie Empire remain still in force. The Prussian law of 1 1th 
March, 1850, forbids women being admitted as members 
of associations, *" which have for their object to discuss 
at their meetings political matters." They are likewise 
Torbidden to attend at the uttings and meetings of these 
associations (Sec. 8) under pain of a fine of 5 to 60 thalers 
(See. 16). Similar provisions are also found in the Ba- 
varian law of 26th February, 1850 (Sec. 15^ in the law 
of Saxony of 22nd November, 1850 (Sec 22), and in that 
of Brunswick of 4th July, 1853. In Austria, too, the 
law 00 the right of meeting, of 15th November, 1867, 
provides that women cannot be members of political 
associations (Sec 90). 
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I 4— LlBSBTT OF THX PrEK 



(1) The principle of the liberty of the prees^ although 
recognised nearly ereiywhere now; is snlgect to certain 
restrictions in soofe countries» as regards the periodical 
political presa The State has given up the goarantees 
which it used to roqnire in the shape of previocis 
authorisation, security, or stamp duty. But in order to 
be able to reach periodical publications^ in ease they 
should transgress the common law, the legislations of 
several countiies require the appointment for each pub* 
lication of a special representative, who, should it become 
necessary, can be held responsible, and who ought properly 
to be the man who edits the publication and on whom 
consequently depends the printing or non-printinj^ of 
objectionable article& This person, called manager, or 
editor, or responsible publisher, must combine certain 
qualificationa Is sex one of them f 

(2) In France the Press Law of 1828 required a re- 
sponsible manager, who must have the qualification 
stipulated by Article 980 of the Civil Code, that is to say, 
he must be of the male sex. These provisions of 1828 
were considered to be still in force under the law of 
1 1th May, 18G8. The law of the 29th July, 1881, which 
at present regulates the press, enacts that ** the manager 
must be a Frenchman of full age, having the enjoyment 
of his civil rights, and must not be deprived of his dvie 
rights by any sentence of a court ** (Art 6). As there 
is no reservation in the text of the law in respect of the 
sex of the manager, we are allowed to draw the con* 
elusion that women have the legal capacity of assuming 
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theM dutiea The Keeper of the Seals was, therefore, 
fully justified in dedaring, in his circular of 9th Novem- 
ber» 1881» that, the conditions of former legislation on the 
subject of the sex of the manager having been omitted, 
* women could now fill the post of manager."' But 
married women, not having the power of entering into 
enjir*K«0Bents, could not assume the duties of manager 
unless authorised by their husbanda 

(S) The latest Press Laws in Germany and Austria have 
placed women in the same position. The law of the 
German Empire, of the 7th May, 1874, only requires that 
the "respondble editor" should be an independent 
person in possesion of civil rights and residing within 
the Empire (Sea 8X German commentators (Fr. v. 
IlàxbA^ Berner f P. Kayser/ and Marquardsen *), agree on 
the point that women are not excluded by this law. 

^ Ooo^ «"Code expliqué de U preue," bjG. Barbier, (P., 1887). 
lb L, pc 90^ who^ whilst not oondemning this interpretation, finds 
that the Ibrmiila at the law is not at all dear, and that the pre- 
pantoiy kgislatiTe labours are far from throwing anj light on this 
nther obaeure point ; for the reporter of the law to the Senate 
stated that Artide 6 did not ezdnde woman from the post of 
nisnsfer; whilst the reporter to the Chamber of Deputies remarked 
that the law required of the manager only ** oertain conditions of 
uaHntislify, age, sex, and dvfl oapadtj.' According to the doe- 
trine whidi 1 hare set up with regard to the enjoyment of iudifidoal 
publie rights, as distinguished from political rights, I am of opinion 
that the ^erj silence of the law is a peremptoiy reason in fa?o«r of 

• *Diss deoteohe Reidispressrecht' (Berlin, 1880X ^ 3a. 

• * Lehrboeh dee dentschen Pressrechts ' (Leipsig, 1&IS\ p. flL 
« "Das Pkessreeht" Appendix to the Handbook of German Penal 

Law edited bj Holtnndorf (Berlin, 1877), ^ 588w 

• «DssReidis.Presa^eeeU" of 7th M^, 1874. with Intmductioo 
and Ooamenlaries (Berlin, 1875^ p. 7a 
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Uatqiurdseii, w!io was the reporter of the Iaw to tli» 
Reichstag saye thai * in the new Imperial Freas Iaw 
eqaalUj of women with the male aex in that respect ia 
taàtljr reoognieed.* 

The Aastriaa I«w, of 17th December, 1862 (See. IS) 
nqoires that the '.reiponnUe editor" most be mAjwrU 
{ngevibere^igt'). whence the same eonclonon ia drawn 
that women are capable of holdinf; thU office.^ 

On the other hand, we find in the Spaniah and Bul- 
garian Iaws express provisions which ezelode women 
from the responsible management of periodicals, ^e 
Spanish Law of 26th Jnly, 1883, requires that tiie pub- 
lisher of periodical^ in makîoj; bis declaration, shoald 
sign that he is in fall possesion of his civil and 
■pUUical rights. Now, these latter do not belong to 
women. 

In the same way the Bolgaiian Law of 17-29th 
December, 1887, stipulates that every Bulgarian subject 
enjoyinj; civil and poItHcof rights " may become 
pablisher or editor.* 

Lastly, in Rosma and Finland, only persons approved 
by Qovernment con be publishers and responsible editors. 
The Censorship Lawd, which regulate the press there 
(Rns-iion Law of 6th April, 1865, Finland Ordinance of 
Slst May, 1867), make no reservation as to the sex of 
these persons, but in both countries there are several 
precedents in favour of women. 

' Ft. t. Liut, "Lchrlrach it» ŒlsteiTBichîaoheB PraurMlita,* 
(Loipdg, 1878)^ f. ISL 
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§ 5. — LiBEBTT OF iMSTBUCnOH. 

(1) Between the two categories of individual rights 
which I have pointed out^ those of a public character 
(right of petition, assodation, and meetio|i^ and liberty 
of the pressX and those of a private character (indi- 
vidual liberty, liberty of oonsdenoe, inviolability of the 
home), may be placed certain liberties which partalce of 
the one and the other set The exerôse of these liberties 
carries the citizen outside his private existence ; but in 
the external sphere, to which he is transported, his 
activity preserves a private character ; it has no direct 
influence, or perhaps no influence at all on the State. 
These liberties are the liberty of instruction and the 
liberty of professions. I 

The liberty of instruction, which is sanctioned by nearly 
all modem constitutions, but is in practice observed with 
less unanimity, is not aflected by difference of sex. If the 
State thinks that it ought to assume the monopoly of in- 
struction, it establishes it against all, and vict vend 
when it gives it up, it does not exclude women more than 
men. Side by side with the liberty of instruction, which 
consists in the unrestricted power of teaching, there is 
also put forward the liberty of not following public 
instruction, the right of the student to choose his own 
course of studies at the university, the right of a pater* 
fomMioê to choose a school for his childreo — a denomi- 
national or an undenominational, a publie or a private 
sehooL But while putting forward the * liberty of not 
following public instruction," one generally forgets the 
liberty of following public instruction, the liberty of learn- 
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ing, perhaps bécasse one thinb ihat ît îs comprised în the 
natorsl right of equality before the lav. It wooUl, 
hovarer, deserre a place oi its own, if it wera only on 
account of the restrictions whieh it hia nndergtma in 
the past At Rome, Julian the Apostate foibade tbe 
hi^çher atodïes to his " Galilean " mtgeota. In the 
Hid Ue Ages bastards ooold not aspire to the dsfpee fit 
Doctor of Divinity. Until quite a leeent peiiod the 
Universities of Oxford and Cambridge «eie dosed to 
persons «ho did not belong to the btahlisbed Cbnieh. 
tn Bosnia even in the present day, FoliA Oatholic)^ and 
especially Jem, are not admitted to certain aehool^-<ar 
only in limited numbeie fixed beforehand. 

(2) What is the position of women fivn the poàai of 
view of liberty of instmction 1 On principle we moet 
recognise that in cases where public adioals are kept up 
at the cost of the nation, all its members have a tight to 
use them in the same way as they nae the courts oC 
law, the post and telegraph, and othsr pablic institationsi 
But as instmction in schools is received in oommon and 
not separately, there may arise inconveniences and dan- 
gers to decency and publi" morslity, from intereonrse 
between the sexe^ before they arrive at yean of discre* 
tioo, so it may be required that the libeity of following 
pnblic instmction should be limited as ngards female^ 
more espedally in schools of intermediate education. 
But with r^^rd to higher éducation whidi is followed 
by grown up persons in full possesmtm of thôr responsi- 
bility, the reasons given for restricting the libertiy oC 
women's pnblic edncation are insnffiôenL In times noi 
very remote from our own, when w<Hnaa was oonâdered 
sufEciently learned, to use the words of the dasncal 
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ehamcter of Molière's play, ^ if she could distingatsh a 
doublet from a trunk hose» the question of admitting 
women to the universities was idle. So that the laws 
and regulations on higher education were» so to speak, 
taken unawares^ when the movement for the émancipa- 
tioQ of women was set on foot In the absence of ex- 
press provisions» what ought to be the solution of the 
problem f The doctrine which we have invariably f ol- 
k>wed in respect of the ei\joyment of individual, as 
distinct from political rights» as well as the special con- 
riderations just advanced, forlnd our answering the 
question of the admissibility of women to the universities 
and high sehoob otherwise than in the affirmative. But 
in admitting them to the lectures and examinations for 
degrees» the State, of course, does not pledge itself to 
open for them public careers under the same conditions as 
it does to men. If women claimed as much, the same 
doctrine which brought na to recognise their right of 
institiction with all its effecCs in the domain of education 
would tell against them. The State owes them education 
to develop their intellectual culture, according to their 
inclinations and the congeniality of their mind% but 
if they ask for education to enable them to fill an office 
or practise a profession, they do it at their own risk. 
(8) It is in this way, which appears to me the only just 

^ n a'est pss \km booolU, si poor b— a oo o p ds 
ifiias Imum ilodis si «Mbe Uat ds 



Hos pèrH^ MT OS puint, iHMimA g«is bioo 

Qai <li«isnl qnNms f «mins «n isii t os j o w s 

Qoiad k oajMieiltf ds ton ctprii ss Iaosm 

k ooaaftiirt «a povpotui d'aTue «a hint ile rlisMss 

(Ifi/nuMt wcmém^ Aàbê IL, Besas VJI). 
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and correct one, that the French UaiverBities took ap the 
question when it was raised. France wa^ perhi^M, iba 
only ooontry which adopted this solaUon <A the ptoUem 
from the ontset. Already under the Seoond Empire 
women were admitted not only to follow the conraei of 
lectures but to obtain university d^rreea. Hie other 
countries are still far from having adopted this lin& In 
some. Ordinances or Royal decrees have opened the ani- 
versities to women. It was so in Sweden by the deoree 
of 3rd Jane, 1S7& The other portion of the Scandi- 
navian monarchy, Norway, by the law of 14Ui Jane, 
1884, adopted a still broader measure, by aasimilattnf; 
female students to male stadents, not only as regards 
their rij^ht to enter for nniveimty examinations and to 
take academical degrees, but also as regards thùr enjoy- 
ment cf scholarships and endowments bequeathed to the 
university.' In Dcnmarlc, an ordinance of S5th June, 
1875, gave to women the ri^Ki of academic àiwnàiip, 
with the power to obtain d^^rees except in the Facatty 
of Theology, but without the rifjrht to receive subsidy or 
assistance from the university.' In Italy, women have 
been admitted to all the universities of the kingdom, by 
virtue of a university regulation of 8th October, 1876. 
Tbe Swiss nniversities, one after another, and even the 
ultra -conservative University of Basle, opened their doota 
to women. The new Belgian Law of 10th April, 1890, 
on the subject of conferring degrees, has expressly de- 
cided that women can obtain academical degrees (Art 
62). In England, the University of London and the 
Victoria University are the only ones to o^nfer durées 

* "Aiimutire de légial, oompftr.," sir., 8U. 

• "AnoDaïn^" t, 801. 
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oo women. The old Universities of Oxford and Cam- 
bridge still bold tbem at arm's leof^rtb ; but nnder their 
shade have sprang up special colleges for women, Girton 
OoU^^e in 1872, and Newnham College, in 1875, at Cam- 
bridge, and Lady Blargaret Hall and Somerville Hall at 
Oxford (opened in 1879). The students of these colleges 
are admitted to the university examinations, bnt are not 
granted the d^^reea In addition to those colleges» there 
is also in London a special school of medicine for women. 
An ordinance issued in 1892 by the Scottish University 
Commissioners has empowered these universities to 
admit women to instruction and graduation. As yet the 
opération of the ordinance has been confined to the 
Faculty of Aria In the University of Edinburgh 
women' and men are admitted to the same class-rooms, 
while in the University of Glasgow the women are 
taught separately from the men. The University of St 
Andrews has instituted, as early as in 1877, special de- 
grees in Arts for women. For Ireland, the New Uni- 
versity Act (1879) granted to the Dublin University 
power to confer upon women d^i^rees in secular subjects. 
High schools exclusively for women have been founded 
in Italy (R<Mne and Florence), and Russia. In the latter 
eountiy there was a school of medicine, which has been 
suppressed (some years ago, but it is likely to be re- 
opened), and there are still two or three high schools for 
general culture of ladiea In Germany and Austria the 
universiiies are, generally speaking, closed to women.* In 
the EngUsh colonies women are everywhere admitted to 
the benefits of higher education. In the United States 

* It ApP**'* ^1^ womm oi thcM itiiivsnttiei^ too, art p rsd 
Êâma to their dsM-rooms women, mptàêXtj to in Soath us j. 
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the practice varies; the universities, sprung from private 
foundations, do not always admit women. This is the case, 
for example, at Johns Hopkins' University,^ bnt the State 
universities are more liberal ; the right of women to be 
admitted to them is sometimes even provided for by the 
Constitution.* ' 

§ 6. — Liberty of PHOFEasioN& 

Professions, the exercise of which is not regulated 
by law, are for that very reason outside our inquiry. 
As to the professions in respect of which the législateur 
thinks fit to impose a test of ability, the cUdm of women 
to exercise them ought to be decided according to 
whether they possess the established proof of capacity 
or not If the standard required is the diploma of a 
specified school, women who have obtained the diploma, 
ought clearly to be allowed to practise the profesdon. 
With regard to pvJ^lic offices, the diploma is only one of 
the conditions required to fill them, and, besides^ it is 
only an accessory condition, which comes after certain 
others, as, for example, the enjoyment of political rights^ 
whilst for the State-regulated professions ii îb the condi- 
tion. As soon as the guarantee of the diploma» which is 
required in the interests of society, is fulfilled, all the 
other qualities or properties of the person who possesses 
it are of no interest to the State ; it is the individual's 
business to make bis choice between the persons who 
hold the diploma. Then (save for exceptions^ which 

^ It has recently sathorised a woman to follow the oooxms of 
lootures withoat the right to compete for a degree {Natùm^ review 
published at New York, of Ist October, 1891). 

' Compare the Constitution of Califomiai art. iz^ tee. 9L 
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should not be admitted bat on a plea)^ îb not sex one of 
the contingent qualities as regards the exercise of trades 
and professions? If it is not so according to the manners 
of the day, the question, every time it arises in pmctico, 
will be silently decided in compliance with those man- 
ners, so that the intervention of the public authority is 
in this case superfluous. If, on the contrary, the pre- 
vailing opinion is against any restriction of the liberty 
of professions by reason of sex, by what right is the 
State to step in to establish such distinctions ? We must^ 
therefore, admit that the right of women to practise 
equally with men professions, not invested with a public 
character, ought to be recognised as not requiring any 
express authorisation from the law. 

However, in some countries such permissive provisions 
Iiave been made allowing women to practise as physicians, 
druggists^ eta That occurred in England, Holland, 
Belgium, Sweden, and Russia,^ generally by means of 
ordinances or decrees. 

^ The Eogliih Law of 1876, allowiug the rcgistnLtion of women 
under the Medio«l Act (39 and 40 Vict., e. 41) ; the Belgian Law of 
10th April, 1800 (art 24, 25, 52), reoognising the right off women to 
piBotiae aa phyndana and apothceariea ; the Imperial Ruiaian 
Ordinance off 2nd Augoat, 1890, relating to female phyaidana ; the 
Decree off Korember, 1870, in the Ketherlanda, to the effect of 
admitting women to practiae aa apothecariea, etc 

In aome oonntriea where women, not being allowed to take 
muveraity degreet and diplomaa, are debarred from profeiaioiia, 
the exereiae of which dépende on thoae diplomaa, perMnal exoep- 
tkma hare been made by the graciona act off the lOTereign. Thuê 
the Emperor of Anatria aathoriaed a woman to practiae aa a 
phyaician, in Tirtoe of the diploma obtained by her at a foreign 
oniveraity {Qf, Oumplowic^ *' Daa œaterreîchiache Staatarecht,' 
Vi&tta^ 1801, p. 97). 
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For blie mosfc part, these meaBore* were enacted, one 
may eay, in deference to tradition^ which did not admit 
that women could devote themselvei to professions 
wliieh were eonsiderod as masculine, because hitherto 
men only had practised them. Ilie effect of these 
decrees and ordûiàncea in point was to establish formally 
the fact fA the advent of new notions and new con- 
ditions of social life carrying with them new social 
arranj^ements.. 
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CHAPTER VL 

Quari-PtMie RighU attached to Civil Capacity. 

(1) Thb question of the liberty of profesBions» which 

eoiidiided oor examination of pnUic individual rights, 

has bnoofiht ns to the extreme limit of those external 

appearances of man in society which belong to public 

law. If we pass this line» we shall at once find our- 

selTes in the sphere of man's private activity, which 

forms the domiun of civil law. Nevertheless, there have 

been arrayed on the frontier line, certain rights whidi, 

tboogh eivil in their origin and nature, have been 

declared pubHe, in order that they might be reserved 

for those only who have the enjoyment of public righta 

This dassificaiion dates from antiquity. 

* The ancient legislations chose to associate with poUic 

rights a certain number of purely dvil rights, in order to 

forbid them to women, and they called them officia 

virilia. The several rights so styled were those, the 

practice of which would have carried woman along, if 

not in public Kfe, at all events in outside life, and would 

bring her out of the pyneeaeum or the o/rmm, where 

anôent customs kept her confined. Although French 

notions in this respect have never borne a resemblance 

to those of the ancients, our old jorists, who would 

willingly have remodelled the whole of sodety on the 

Bomaa model, remained dosely wedded to the doo- 
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trine of the Pandeet^ and uucribed on oar ciutoms tbe 
old adage, ' Woman ahonlâ guard the hoos^ tbe fin^ and 
the children.' * ' 

The modem le^alator prored himself unable to ex- 
tricate himself bom these ideal. He hallowed thes» 
prejadicea by exdodinj^ women from the dntiea of 
wibieas to a deed and of a guardian. 

What is really the nature ol these datieaf The 
witness to a deed is one who attests and confirms by 
his signature a fact within his knowledge, that it may 
be recorded in a pablie docament, that is to say, in an 
act of pare dvil law, drawn op with the concorrence 
of a public officer. If the witnesses contribute to tlie 
solemnity of tbe proceedings before the public office*, 
tbej certainly do not confer the solemn form on the 
deed ; it is the paUie officer who invests it with this, 
OQ the faith of the facta attested by tlie witnesses. It is, 
therefore, incorrect to say that " the witnesses represent 
society." * It is not at all the mission of sodety to 
follow all the «merete facts coacemiog individnals. Still 
more erroneous is the opinion, in accordance with which 
" the witnesses find themselves for tbe moment to be 
the depositaries of public authority."* It is the public 
officer alone who is the depositaty of publie authority, 
by virtue of the power delegated to him 1^ the chief of 
the State or bis Minister, and who, in this capacity, gives 
the stamp of authentidty to tbe deed which he receive*, 
and imparte to it a form which gives it an executory 
* P. Gidfl^ "Etude aur 1ft condition priv^ (le la femme" (Piri% 
2nd adi^oD, 18»^ pt 4XL 

■ t. Lkurent^ " Principes de Droit CStO " <1870X iL, pi «L 
■"MasaéetVeisJHirlaDnHt Civil 7raD{âia de Zuhkrias" (P. 
VSSl), t iiL, PL UB. 
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foree. The witnesses are only the depositaries of 
the material facts which they snpply to the pablie 
officer. 

Guardianship is a substitution for paternal authority 
which Uie minor happens to be in want of. Its object is the 
education of the child and the administration of Iiia pro- 
perty, both being duties of a strictiy private character. It 
is only the conditions under which the guardian enters on 
his duties that impart to them a public character. He 
is appointed, not by private agreement^ but by virtue of 
the law, and he has no right to decline the duty, which is 
thus a muniM ptcUieum, and places him under the super- 
viskm and the more or less extended control of the 
pablie anthoritiea The Roman law considered that 
guardianship itself was xm œ potatas puUiccL Modem 
law has not taken the trouble to understand the differ- 
ence between duties ezerdsed under the eye of the State 
and State functions, and it has sanctioned the old tra- 
which passed over the woman as guardian, be- 
she was excluded from public power. The Code 
Napoleon so decided in Article 442, not only as to 
the duty of guardian, but also as to that of member 
of a ** family council " (which assists and directs the 
|{oardian)L 

(S) By the French CSvil Code, in the first place, women 
are incapable of being witnesses to the certificates of 
births^ deaths^ and marriages (Art 37), and in thia respect 
the Code derogates from the law of 20th September, 
1702, which provided that witnesses might be " of either 
•ex."* Being allowed to make a "statement of the 
tact of birth before the Registrar, women are unable to 
affix their signatures to * testify " the birth. The reason 



^iM«kM^MMMâkM«M«é^«l«MuiMa«M««l«Ma*«ife«Mih< 




QUASI-PUBLIC mCHTS. l«7 

of this singular piece of jjuidical ingenuity was given, 
daring the discnssion of the second draft of the Civil 
Code, by Thibaudeau in the following terms : — ^ Wit- 
nesises are called, not to attest the fact of tho 
birth, bat to give .to the Act a solemn form.**^ How 
indefensible this constmction is in juridical logic 
I have already shown by proving that witnesses 
contribute only to the solemnity of the procedure» 
but do not confer a solemn form on the Ad If, 
instead of two witnesses required by law, there were 
two thousand witnesses, would this assembly, which 
would certainly not be wanting in solenmity, be sufficient 
to " give a solemn form to the instrument " without the 
intervention of a public officer ? 

(3) In the countries which accepted the Code Napoleon, 
a reaction set in some time ago against the exclusion 
of women from being witnesses to deeda So, in 
Italy, the law of 9th December, 1877, annulled at one 
bout all the clauses incapeusitating women from being 
witnesses. It declares that " all the proviaons of the 
law which forbid women to attest as witnesses to public 
and private deeds are hereby repealed." The Minister 
of Justice, who at that time was the celebrated law- 
yer, Mandni, in defending the Bill before the Cham- 
ber, said : — ** The right of attesting is a natural right. 
Why, then, deprive the woman of it ? Since you give 
her the name of citizen, can you refuse her one of the 
least of the privileges of a citizen ? We are at Rome ; 
it would be sad if the civilised world bhould come to 

^ See on the history of Article 37 an interesting paper by H. 
Paol Viollet^ *' Les témoins m&les " (Nouyelle Revue Histrâiqae 
de droit français et étranger, 1880, Ka 6, p. 715). 
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that we are following^ in the track of the old 
Bomaalawa*^ 

The Island of Mauritius has made the same re- 
fonn in its Civil Code, which she has received from 
Franca. 

In Canada, in the French speaking province of Quebec, 
women are admitted to witness wills by private deed, 
under the condition that there should be at least two 
witnesses present^ both at the same time, and attesting 
in the presence and at the request of the testator (Art 
851 of the ÇSvU Code)L : - 

The most recent Civil Code, that of Spain (of 24th 
July, 1889), maintained the exclusion of women from 
guardianship (Art 237), and from being witnesses (Arl 
681), but it made, however, an exception in regard to 
the latter in case of epidemic, when *a will can be 
made, without the concurrence of a notary, before 
three witnesses, above sixteen years of age, men or 
women ** (Art 701). 

We find nmilar • provisions in Austria as regards 
guardians' and witnesses f while the admission of women 
to witness " privileged wills " is somewhat wider. By 
virtue of Article 597 of the Civil Code, ** women of four- 
teen years, at losst, csn witness wills made at sea or in 
places where the plague or other contagious diseases are 
raging." 

Germany is on the eve of obtaining a new CSvil Code 

> Sittiiif of ICâi^ 96^ 1877. 

•Bees. lOi, 196 of the Citil Coda (Dm angemsioe BOifsi^ 
Bcbe OissUbuuii.) 

• iM, Me. 591. Uw rtUting to doUtm, of 85th Febrauj, 1871, 

8SM.5ft,07. 
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for the whole Empire. The old laws on. the subject recall 
the provisions of the Code Napoleon.^ 

The laws of Russia» where women, married or un- 
married, enjoy all civil rights^ contain no restrictions 
whatever on the*capadty of woman to be guardian or 
witness to deeda' 

^ Company for ezampla^ the legialstion of Frusiia. As to 
guardiani, the Law of 5th July, 1876, sect. 21, 70 ; at to witnesses 
Landredit der preussischen Staaten, part L, tit zii» aeo. 116; 
Law about Notaries of 11th July, 1876^ sea 7. Also in Sazooy 
the Law about Notaries of 3rd June, 1859, aeo. 18, ete. 

> Compare Art 253, 256 of the Civil Laws (Russ. Code, t x., 
part i.), and Art 86 of the Law about Notaries. 
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CONCLUSION. 

(1) Ws have brought our inquiry to an end We have 
examined the laws of the different countries as to the 
position of woman, in respect of her ability to exerdse 
pcdiiical and public rights. We have attempted to trace, 
by the light of history, the successive phases of the move- 
ment in favour of w&man'ê righU in the different parts 
of the globe. What conclusions may be drawn from this 
study in law and history ? 

Neither the one branch nor the other of our inquiry 
has provided us with any single solution of the problem 
involved in woman's claima No general concession is 
made to them, nor yet is exception taken to them alto- 
gether. The answer varies with the nature of the 
demaodsL 

The latter, despite their diversity, may be classified 
under three heads, viz, (a) political equslity, that is, in 
particular, parliamentary suffrage and eligibility; (6) 
economic emancipation, that is, complete equality for wo- 
man before the civil law in the disposal of her person and 
property, with the free use of all her abilities and means, 
material and intellectual ; (c) intellectual emancipation» 
that is, granting woman the same facilities as man for 
the cultivation of her intellect, giving her, too, access 
to aD public schools, and to the degrees there conferred, 

as evidence of the culture acquired. 
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(2) The verdict of the Law on woman's demand for 
political equality is, we saw reason to think, implied in 
the very distinction we were led to establish between 
political rifjhts and Individoal public rights. Assoming 
that the latter/ which are concerned with the liberty of 
the individual in all its manifestations, are indispensable 
to the full development of man in society» we recognised 
that the free enjoyment of these rights ought to have no 
other limit than the rightful liberty of other individuala 
On the other hand, as to political rights, since partidpa- 
tion in the government of the country — which is their 
very essence — ^presupposes a special capacity, and is by 
no means an integral part of human personality, nor 
requisite to its development, we judged them to be not 
an absolute, but a relative, right, a creation of law. 
In fact^ " Natural right " is the only obstacle in the way 
of this conclusion. But, however glorious was the part 
played by ** natural right " as a weapon against de^xyt- 
ism, and however great were the services it has thereby 
rendered to civilisation, it is in reality no more than a 
theory, which has its foundation in political metaphysics, 
not in Law ; for it is not based on experience, nor does it 
express any necessary relations of things. The govern- 
ment of the commonweal, not being the personal pro- 
perty of anyone, neither a caste privilege, nor yet an 
hereditary right, is essentially an office performed in the 
general iuterest. It can only be conferred, then, by the 
law interpreting the general interest suitably to the 
ideas, needs, and even passions and prejudices, of the 
place and of the time. These factors, which vary with 
every country and every age, determine the concession 
of political power, on conditions of more or less liberality, 
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to a groap, wider or narrower in extent, of such inhabi- 
tants as are deemed capable^ rightly or wrongly, of a 
proper discharge of the dector^s dudes. Thus the ques- 
tion of admisdon to^ or exclusion from, the government 
of a oountiy, is independent of the prindples of Law, and 
eonfined wholly to the sphere of politica 

It seems to me the more necessary to emphasise this 
pointy as the sdentifie and popular press, that have done 
me the honour of noticing my book dnce its appearance 
in French, have sometimes characterised my attitude 
towards female sufirage in the most contradictory terms; 
while some have regarded me as being opposed to the 
political emandpation of woman, others have classed me 
among the partisans of the movement Despite my 
lively sense of gratitude towards the eminent savants 
and publicists of various countries who have reviewed 
my book with so mudi friendliness, I cannot but protest 
against the diveigent views attributed to me on this 
pdnt. As a jurist, I diould have exceeded my powers, 
had I taken part either for or against female suffrage ; 
I should have strained the authority of Law, bad 
I interposed it in a dispute of party politica My 
task and duty consisted, in fact, in demonstrating that 
woman's right to the suffirage^ her admisnon to, or ezclu- 
don from, the doctorate, far from depending on any 
general legal prindple^ was dmply a matter of legisla- 
tioo. The general podtion thus assumed by me has 
successfully stood the test of the entire legal history of 
woman's demand for political suffrage, which I have put 
together. AU the facts I have brought into prominence, 
and in fact the judicial ofnnion of the old and new worlds, 
as seen in a series of particular decisions, arrived at for 
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reasons, more or less clearly expressfdd and f elidtondy de- 
fined, have proved to be in accord with my poeitioiL Both 
partisans and opponents of female 8nfl&age^tlien,are hoMO* 
forth cf^ed on to quit the domain of Law, and referred, 
without favour shown to the daim of dther side^ to the 
legislator, who^ it may be, will anive at difierent 
decisions in different countries^ in fitivoiir now of one 
party, now of the other. 

(3) Very different is the attitude of the Law towaxds 
woman's demand for economic and inteneetnal émancipa- 
tion, that is, towards the free development of her 
personality. As the raison â!âre and the end of soôal 
order is to ensure such free devdopment to every mem- 
ber of the community, whatever his rank, and whatever 
his moral, intellectual, or material value, it foUows 
that human personality in sodety is invested, from the 
outset, with certain rights implied in its very existenoe 
and natural need of expansion. So these rights are in 
no way due to the power of the State. Far frona 
creating them, the law interposes merdy to protect or 
ensure the enjoyment of them. Truly, the rights in 
question, being the expresdon of the necessary, actuel 
relations of men in society, cannot^ for that very reason, 
be treated as substantive entities^ or as of an absolute 
nature. The requirements of sodal life may demand 
that they should be modified now and again. But sach 
qualifications are only exceptions to the rule ; the latter 
alone is self-evident and incontestable, while the excep- 
tions have to be justified and made the subject of stipu- 
lation. 

This obvious truth has induced me, in dealing with the 
problem before us, to propound the following prindple of 
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jorispradenoe : ** When the enjoyment of a public privilege 
is in dispate, the decision will depend, if individual 
public rights aro concerned, on the existence of a law of 
restriction; if political rights are concerned, on the 
existence of a law of concession." This rule, laid down 
by me as the fundamental principle in the interpreta- 
tion of public law, has succeeded, as we have seen, in 
introducing method and order into all the vast confusion 
«^f laws and legal controversies about women's rights in 
different eountries, and opened up a clear prospect, as 
through a forest of thick, interlacing boughs, from end 
to end of them. It leads directly to the proposition, 
that every right -which is not a public function of 
gavenmuM, (ie., not connected with the control of 
the State or of its oi^gans), is secured beforehand to 
woman in the same way as to man. Woman, there- 
fare» in respect of her other claims, I mean those not 
oooeemed with her political emancipation, need not beg, 
as a favour, the rights which they imply, but may 
demand them as her property — hers by as good titles as 
the other members of the community of whatever sex, 
raee, origin, etc, can produce. 

Doubtless, as we have already admitted, society may, in 
▼irtae of the powers derived from its very raxBon cT^rtf, 
create exceptions, or impose limitations on the exercise 
of any right whatsoever, provided the general interest 
require it But the duty of proving such requirement^ 
rest% in the case of individual rights, on society. Where- 
as^ in the case of political rights, the individual appears 
in the r51e of a suitor, he is, with respect to individual 
rigbtSv only a defendant quietly entrenched in his posi- 
tion, which must be conquered to ouKt him. So situated» 
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hô 18 free of the fpreat bardea — ^the (/mm probatuK. 
That falls with all its weight on sodety, whidi may not 
shift it aside at pleasure, nor yet oppose to it the 
strength of prejudices, whose only justification is their 
antiquity. And, is woman, when her exercise of these 
rights stand in question, to receive a different treatment f 
Clearly not Such treatment would be the very negation 
of Law. 

The legal system I have just formulated, if it has log^e 
and theoretical truth on its side, may possibly prove also 
of some practical utility outside the boundaries of Law. 
While this system places the discussion on a rational 
basis, it provides it with the directing hand which 
may have been lacking in the midst of those manifold 
considerations — drawn from sentiment, traditiop, Chris- 
tianity, physiology, anatomy, demography, and I know 
not what else — which were so eagerly accumulated any- 
how, by both opponents and supporters of woman's 
rights, whether her demand for political suffrage, or her 
aspiration towards intellectual culture, or her admission 
to some profession or business, was in question. The 
clue held out by the principles of Law may, perhaps, 
prove a serviceable one ; it brings with it^ at leasts the 
assistance of logic, which is never out of place. 

So much for the conclusions we derive from Law. 

(4) What lessons are taught by the facts brought to- 
gether in the course of this study ? 

The legislative movement we have been considering 
is, doubtless, still distant from its goal ; in some respects, 
indeed, it is only just starting. But^ in any case, it is 
already sufficiently under weigh to enable us to discern 
the tendencies which guide it Now, in every part of 
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the globe, where we have attempted to follow itg course, 
one each tendency has always been discernible. The 
legislator refuses obstinately to grant political rights to 
woman. With one or two insignificant exceptions, 
woman has nowhere succeeded in obtaining the parlia- 
mentary suffrage. She has, indeed, been more fortunate 
in respect of local self-government; but the municipal 
vote granted to her in several countries, is by no means 
a departure from the general attitude of the legislator 
towards her political rights. My historical inquiry 
proved that the municipal vote, both by its origin and 
character, lacks the significance of a political right 
Originating in the amorphous state of the mediœval village 
community, then sanctioned by law, chiefly in recognition 
of woman's civil capadty and her rank as a. holder of 
property, her vote at local elections is expressive merely 
of concrete, economic interests, in presence of which the 
person as such is entirely thrown into the shade. The 
legislator is so far from regarding the local vote as a 
first instalment of the political suffrage, that he stops 
shorty in almost every case, at the boundary parting the 
common interests of a locality from the more important 
^here of politica 

While he exhibits such reserve, not to say dislike, to- 
wards woman's political daims, the legislator shows 
himself much more favourably disposed towards her 
social emancipation, and readier every year to put an 
end to the state of social inferiority in which she has 
been kept for centuries by the laws, and, still more, by 
the infiuence of popular prejudice. This twofoid 
attitude is nowhere more clearly visible than in the 
great American democracy of the United States, a 
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society, it b to be remembered, which is free from the 
traditions and prejadices of the Old World, and renowned 
for a rather daring spirit that sticks at no obstacle^ and 
is not frightened by paradox. The Americans are 
removing the social iMurriers raised agunst women ; 
they are admitting them, not only to sabordinate offices^ 
bat to the Bar, nay, even to the Bar of the highesi 
Court in the land, to that of the Supreme Oouri of the 
United States. 

'' No person,** say the recent Constitations, " shall on 
account of sex be disqualified from entering or pursu- 
ing any lawful business, vocation, or profession." 

This is the word. 

"Popular sentiment is entirely in favour of saving 
them every chance." ^ But as soon as political suffrage 
is demanded for women, the American people become 
refractory. It is in vain that the " natural right " ail- 
ment is invoked. The atomist theory, according to which 
each human unit is entitled to its arithmetical quota of 
political power, is implicitly swept aside by the American 
people, and formally condemned by its tribunal& ^ The 
legal vindication of the natural right of all citisens 
to vote would, at this stage of popular intelligence, in- 
volve the destruction of civil government. • . • The 
right to vote ought not to be, and is not^ an absolute 
right The fact that the practical working of this 
assumed right would be destructive of civilisation is 
decisive that the right does not exist" Such are the 
terms of a judgment given in an action on the sulgect 
of Woman's Suffrage. 

^ Ai Mr. Bryce puti it in hii remarkable work, *' The American 
Oommoawealth," ii., 60L 
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Old Earope, in its tarn, is shaking off tbe secular dust 
of its codes. The perpetual tutelage which used to hang 
over women is suppressed, the free disposition of their 
property and person secured to them, and their capacity 
ungrudgingly recognised even beyond the private sphere. 
In countries with feudal traditions, not only is the 
woman of noble birth reinstated in her proprietary 
rights so far as they concern public life, but women of 
the lower classes become admitted into it on the same 
grounds. Nearly everywhere in the Germanic and Sla- 
vonic world, the woman who has an independent posi- 
tion is allowed to retain it, and to exert it in matters 
of local self -government^ so long as they do not in any 
way affect the political order. Directly the woman 
threatens to pass this limits the barriers which had been 
removed are almost invariably re-erected. 

At the same time the gates of the universities are 
opening themselves to women; they can share in the 
work of intellectual culture undertaken by the society 
of which they form an integral part Greater and 
greater facility is j^ven to them to utilise, for practical 
ends, the knowledge thus acquired if they lie under a 
necessity to do so. The State employs them in its ser- 
vice, and confers on them or acknowledges them to have 
the right of applying themselves to the liberal profes- 
sions which have hitherto been closed to them. Thus more 
or less complete satisfaction has been given to woman's 
demand as expressed by the Frenchwomen of 1789: 
** We want to be enlightened, and to have employments 
open to us not in order to usurp the authority of men, 
but that we may be more highly esteemed by them, and 
ihat^ if misfortune overtake us, we may have tlie means 
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of livelihood.'' In some ooontries more than in othen 
hesitation or slowness to advance in this direction is 
shown ; but^ generally speaking, the movement is already 
well aedvanced, and the general eondn^on to be drawn 
from the facts is that the minority of civilised sodeties 
are engaged in securing the intdlectnal and économie 
emancipation of woman, while setting aside her political 
equality with men. 

The demand for this equality bqpui in the Anglo- 
Saxon world at a time when the woman possessed 
neither intellectual freedom nor economic equality in 
the eyes of the civil law. The married woman esped- 
ally was weighed down by all the prejudice of the old 
common law, which refused her any separate existence 
and adopted the rule that " the wife was merged in her 
husband" The technical phraseology of the English 
common law, equally with that of French customary 
law, employed the designation of hanm and fem/me for 
members of the matrimonial community. The former 
exercised over the latter the rights of lord ; she was no- 
thing but his humble vassal In the United States prior 
to 1848, in England up to a still more recent date, the 
husband was master of his wife's real estate and chattels, 
usufructuary of all her economic interests during cover- 
ture, and even after his wife's death he retained for his 
life the use of her personalty, if there were children, 
issue of the marriage. In the United States, so recently 
as in 1860, the father could by will take the custody of 
his infant children from the surviving mother and j^ve 
them to whom he pleased. 

In the end woman has revolted ; she has demanded 
not only redress of her grievances but^ further, by way 
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of reparation and still more of guarantee, a share of 
political power. 

For more than twenty years the l^^idator has been 
ooeapied in England and theUnited States in reforming the 
<dd civil laws with regard to women, and in redressing 
thdr grievances. And if, generally speaking, the social 
emancipation of woman is not yet completed in these 
eonntries, there is not very much left to be done there 
in respect of her civil position — though of several other 
civilised countries the same could hardly be said.^ 

(5) Whether in the future the legislator persists or 
not in his present attitude with regard to the political 
emancipation of 'women, of which he is the sole and 
supreme judge, he at all events has a still graver respon- 
sibility and duty towards the yet unsettled claims of 
woman relative to her development in the sodal sphere 
that lies beyond the domain of public order. As the 
fundamental principles of Law do not allow the legislator 
to interfere in that particular sphere save in exceptional 
and urgent cases, he is under an obligation to sweep away 
the obstacles which he placed in the way of woman's 
activity, if he can no longer justify them on the ground 
of the general interest of the community in the existing 
state of civilisation. Where such rûtrictions are no 
longer justifiable, any delay on the part of the legislator 
in snppresmng them only tends to injure the general in- 
terest which he pretends to serve^ and gratuitously to 
offmd those who have to endure them. 

^ Ob Ùim ctrfl eooditim of women in oooitnsiilal eouiitriss, 

n. . 
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APPENDIX I. 

The SL Sinumiaiis and Woman's Bale. 

As is commonly known, the Si. Simonians were the ad- 
herents of a school of social reform founded by the 
Ck)ant de St. Simon for the reconstruction of society, in a 
religious spirit, for the benefit of the suffering masses. 
One of their dogmas was equality of woman. They 
were brought round to it by the double path of sensual- 
ism, with which they invested moral order, and thdr 
peculiar conception of social order. Christianity, which 
used to exercise spiritual sway in the world, has lost its 
power, said the St Simonians; it has committed the 
fatal error of conBning itself to the spiritual side of 
things and in looking with disfavour on the material 
side of life. To direct society, religion ought to embrace 
the whole social life, and to combine the two elements of 
which it is composed — the spiritual and the materiaL 
The pleasures of the senses, the beauty of the person, 
ought to be regarded as instruments of moral in* 
fluence and no longer as sources of evil and sin. 
This " rehabilitation of the flesh," proclaimed by the Si. 
Simonians, cancelled the condemnation passed by Chris- 
tian asceticism on woman, who had been regarded as aa 
inferior being, and as the source and cause of the lower 

passions. 
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The rank of woman was besides considerably raised 
by the assomption that in the sodal order, acoordinf; 
to the St Simonian idea, the woman was inseparable 
from the man, so that the primordial element of society 
was not man alone nor woman alone, bat man and 
woman together In the social hierarchy, composed of 
successive groups governed by established authorities, 
all public offices ought therefore to be held by a man 
and a woman — a pair. So at the bead of society there 
should be a double priest — that is, a priest and priestess. 
The woman should be everywhere the equal of the man. 
Marriage must continue to be the foundation of the 
family, but its ties ought not to be so indissoluble as 
they are in the Christian society. The question as to 
how far marriage ties might be relaxed at will became 
the subject of the greatest divergencies of opinion in 
the St Simonian school Enfantin, who shared with 
Bazard the guidance of the school, propounded an 
audacious theory on the relations of the sexes. This 
theory laid down that there were two kinds of 
temperaments — ^the one with deep lasting affections, the 
other with lively, changeable^ and transient affections. 
To give satisfaction to every nature, marriage ought 
not to have in the new society the same rigid form that 
it was DOW invested with. There ought to be on the 
one hand a permanent marriage for those whose affections 
wm lasting, and a temporary marriage for those whose 
albetions were transient Both unions would be saco- 
tiooed and dissolved by the double priesthood, which would 
intervene in the relations between the sexes to regulate 
the carnal appetites, and for this purpose would not only 
use of its moral authority but also of the power of 




sr. smotNA/fs asd woman's jcÔie. ks 

beaaty on the senset. Sometimes the priesthood (man 
and woman) would calm the inconsiderate ardour of tlie 
. intellect or moderate irre^pilar sensual desires ; some- 
times it woold wake np the apathetic intellect or re- 
kindle torpid desires. This doctrine was repudiated by 
one party in the school, and was not pnt into prac- 
tice by those who remained faithful to Enfantin. But 
even before the doctrine was formulated, public rumour 
had imputed to the Sk Simonions promiscuons inter- 
course of the sexes, or possession of women in common. 
The school explained its i<1eas relatinff to women in an 
address presented to the Chamber of Deputies in 1830. 

" Christianity ," said the St Simonians in this docn- 
ment, " has rescued women from slavery, but it has 
condemned them, nevertheless, to a subordinate por- 
tion, and everywhere in Christian Europe we see 
them laid under a religious, political, and civjl in- 
terdict'. The object of the St. Simonians is to 
announce their positive deliverance, their complete 
emancipation, but without meaning for that purpose to 
abolish the sacred ..law of marriage prodaimod by 
Christianity ; they intend, on the contrary, to fulfil that 
law, to give it a new sanction, and to add to the force 
and inviolability of the union which it sanctified ; they 
require, as the Christians do, tiiat a single man should 
be united to a idngle woman, but they teach that the 
wife should be the equal of Uie husband, and that in 
accordance with the particular favour which Qod has 
granted to her aex, she should be associated with him 
in the exercise of the triple function of worship, State, 
and family, so that the social individual, who np to 
the present moment ha^ been the man only, should in 
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f atare be the man anà the womaiL The only object of 
the religion of St Simon is to put an end to that dis- 
fpnaoefnl traffic» that legalises prostitation, which andejr 
the name of marriage now frequently sanctions a 
monstrous union between devotion and egoism, between 
intelligence and~ ignorance, between youth and decrepit 
old age.* 

Soon after the split which occurred in the sect» 
Enfantin and forty of his disciples, among whom were 
some women, retired into his country house at Menil- 
montant where they put into practice their theories of 
association in a common life; they one and all gave 
themselves up to their work, not excepting the hardier 
and the grosser ones. To remove all false impression of 
their ideas about marriage and the relations between the 
sexes, they imposed on themselves the law of celibacy. 
The Government» however, being of opinion that the St 
Simonian sect was dangerous, brought some of its prin- 
cipal members to justice, chargTng them, among other 
offences, with an outrage against morality. Before the 
tribunal one of the accused, Michel Chevalier, the future 
friend of Richard Cobden, repudiated with the utmost 
energy the imputation of immorality, and made a 
counter-accusation against society in whose name the St 
Simonians were prosecuted The principal accused were 
convicted and sent to prison. Tlie sect continued to 
exist for a short time. It attempted to reassert itself and 
to complete its organisation. For if it possessed in tb^ 
person of Enfantin a high priest, or JViM^r, as he was 
called, they had no priestess or Mother, and without her 
no hierarchy, nor regular government in the Family was 
pos^ble. So the St Simonians took much trouble to 
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find a Mother. The important post \ras offered to QeotgB 
Sand, the famous novelist^ but she refused it To spread 
the faith, the Family sent to different parts of Franee 
and even to foreign countries misâonaries^ who were 
also commissioned to find a Mother. But they could not 
find one. Soon the sect dispersed, its members returned 
to ordinary society, and not a few of them were 
destined to play an important part in politics^ liter»- 
ture and business. The Si Simonians' ideaa^ espedaDy 
on economics, have not failed to leave some deep iraces 
on the minds of their generation. But their theories on 
the emancipation of women and on marriafre have not 
germinated. They have been associated abroad with 
the doctrine of free love, and have thereby tended to 
throw into disrepute the cause of female emandpa- 
tion generally, that is, the removal of women's disabilities 
both civil and political. 
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Ix Fkaoee the cîtiI condition of women varies according 
to whether they are married or onmarried. Unmarried 
wonen are ahnost entirely relieved from the restrictions 
whidi formerly weifi^ed down their sex. Their prin- 
dpal incapacities are those noticed above in the text 
of this volnme» namely the inability of assuming 
ipiardianship and that of acting as witnesses to deeds. 
Their rights over property are the same as the rights 
of persons of the male sex, that is to say, unmarried 
women can acquire and freely dispose of their pro- 
perty» can enter into contracts, and sue in law. Before 
the BevolutioD, daughters were generally limited in 
their rights of inheritance, for the benefit of male heirs. 
Besides^ the law, or in its absence, custom, had intro» 
dooed entails and beforehand renunciation by daughters 
of their rights of inheritance. The Revolution sup* 
prewed the inh^ tance privilege of the male sex, and 
sohseqnent laws have forbidden entdls and renunciation 
of future successions, so that equal rights are secured in 

a family to daughters as to sooa 
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The case of the married woman is altogeiber diflbrenib 
Directly she marries she falls under the absoluto 
power of her hasband. The ptovinons of the CSoda 
which created this position for the woman were drawn 
up under the direct influenee of Ni^Kdeon. As is well 
known, his views on the position of woman in sodefc^ 
were those of an Oriental despot^ for whom woman exists 
only as an ornament of his seraglia In his eqiadty of 
a man of war, he added to the duties of woman that of 
furnishing soldiers to the army. A hasband, said 
Napoleon, ought to have an absolute control over the 
actions of bis wifa He has a right to say to her, 
*' Madam, you shall not go out^" * Madam, you shall not 
go to the theatre," ** Madam, you shall not see this or 
that person," in other words^ " Madam, you bdong to 
me body and souL" The drawing up of the artide pro- 
viding that the ^' wife owes obedience to her husband ^ 
did not appear to Napoleon sufficiently striking. He 
asked that the mayor presiding at the marriage cere- 
mony, when pronouncing the legal formularies in presence 
of the husband and wife, should be dothed in an impos- 
ing garb, that he should speak in solemn accents^ and 
that the severe decoration of the hall, imparting the 
enunciation of that maxim with an awful authority, 
should impress it for ever on the bridei 

The husband's power extends to the person as well as 

to the property of his wife. The wife is obliged to 

cohabit with the husband, and, to follow him wherever 

he thinks proper to reside, even if it is at the antipodea 

Husband and wife mutually owe fidelity to one another, 

but infidelity is not estimated by the Penal Code at the 

same value in the case of the wife as in the case of the 

o 
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busband. The adulteroas wife may be imprisoned for a 
period extending from three months to two years» whilst 
the husband is only liable to a fine, and to be liable to 
this he must have kept his concubine under the conju^ 
roof. When taken in the very act of adultery with a 
married woman, the man can be punished on the com- 
plaint of the outraged husband, as the accomplice of the 
married woman ; but his own vrife has no right to prose- 
cute him criminally, she can only seek a divorce. The 
murder of an adulterous wife or of her accomplice taken 
by a husband in the very act under the conjugal roof 
is exeumihU^ but the murder of a husband by a wife 
mader the same circumstances is not exeuscMe according 
to the strict letter of the law, though a jury frequently 
corrects this legal inequality by acquitting the betrayed 
wife who has righted herself. 

Again, the civil responsibility of the man and woman, 
whether they are married or unmarried, towards their 
natural children is not the same. The illegitimate child 
may daim his mother by legal proceedings, may sue her 
for maintenance as if he were legitimate, whilst he is 
forbidden to seek after his father, for fear of scandals 
that such quest would provoke. The legislator evidently 
thought that a woman, against whom, a clûm of this sort 
was made before the tribunals, would suffer less in her 
hoooor than a man put in the dock, or that the 
woman'ii honour was of less value than the man's honour. 
This rule was introduced into the Code at the demand of 
Napoleon, who on this occasion gave vent to an expression, 
which is still celebrated,on the little importance that ought 
to be attached to the act of a man who has been respoo- 
idble for launching into the world an illegitimate child. 
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On acooont of her pecuniary interesta^ the nuirried 
woman may be said to be under the perpetual tutelage 
of her husband, and this less for the purpose of in- 
creasing Us importance than of protecting her against 
her own imprudence, for the I^j^udator seems to have 
completely shared the ideas of the ancient jurists on 
''the imprudence, the frailty, and the imbecility" of 
woman. Accordingly, the law forbids her to diqpoee 
of her fortune or to defend her interests before the 
tribunals without her husband's approval She cannot 
on her own authority bring an action or defend herself 
in a suit brought against her. Without her husband's 
consent the wife cannot make over, alienate^ mortgage^ 
or acquire any property. She cannot even receive 
gifts unless authorised by her husband, so that in strict 
accordance with the law, a letter of credit or a postal 
order cannot be delivered to a wife without her husband's 
leave. The husband's authority must be given for each 
occasion specially. He cannot ^ve her a general 
authority once for all, either by the marriage contract 
or subsequently thereto, to alienate her realty; such 
an authority is null and void. Nor is of any value a 
consent given in ratification of an act done by the wife. 
Even the husband's decease will not prevent the act of 
the wife being null and void. In default of the 
husband's authority, the wife must obtain the leave of 
the court 

Thus, the married woman is absolutely precluded from 
dispasing freely of her property for ever. So far as 
regards the management and enjoyment of her property, 
they only belong to her, in a greater or less degree, by 
virtue of an express stipulation in the marriage contracts 
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The French law distinguishes four different kinds of 
matrimonial arrangements, that is to say, there are 
four categories of provisions which rule the property 
relations of married persons : (1) community of property ; 
(2) exclusion of such community ; (3) separation of pro- 
perty ; (4) the dower arrangement 

If the married persons have made no contract^ pro- 
perty brought in by the wife becomes common property, 
and from that moment the husband becomes master 
of her fortune ; he alone manages the property, and he 
can sell, alienate and mortgage it without his wife's 
consent However, an exception is made as to real 
property brought in at the time of marriage or 
subsequently acquired by gift or inheritance. Such 
property is the peraorud property of husband or wife, 
as opposed to their common property. The husband 
cann<^ alienate the penoncd property of his wife 
without her consent but be is always the person to 
manage it On the other hand, if the wife, duly 
authorised* sells some of her real property, she may not 
take the money to herself; it goes to the common fund 
administered by the husband, and is not restored to her 
before the dissolution of the matrimonial partnership. 
So that under the rule of community of property, a 
woman keeps only the bare proprietorship even in 
her personal property, the management and enjoyment 
of this as well as of her property falling into the 
common fund, being entirely in the hands of the husband. 
The tact that certain real property of the wife is 
excluded from the husband's ri^t of disposal, con- 
stitutes far less important a guarantee for the wife at 
the present time whan it was considered at the time 
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when the code was framed, becaose now vexy fre- 
quenUy the greater part of a fortune consists not of 
real property but of chattels, namely of funds. Thongh 
master of the common property, Uie husband is some- 
what limited in his power of impoverishing it^ to the 
detriment of his wife, e.^., he may not dispose iniieT vxvo% 
gratuitously of the common real property, nor bequeath 
by will a larger part of the common property than' his 
own portion. The husband can avail himself of the 
common property to meet his liabilities, or may cpend it 
in any other way for his personal use, but in all sudi cases 
he becomes liable for the refund of that property, which 
is to be effected at the dissolution of the matrimonial 
partnership. This dissolution takes place on account of 
death, divorce, legal separation of the parties, etc And 
then, eax^h of the parties or their respective heirs receives 
back all the personal property that he or she brought 
in, whilst the common property, after deduction of the 
refunds and compensations which the parties may owe 
one another, is divided between them in halves, what- 
ever may have been the share of each at the time of 
marriage. 

Such is the legal system which is applied in the 
absence of a contract, or where the parties declare at 
the time of the marriage that they are marrying 
under the rule of community of property. But the 
parties are at liberty to modify these rules by special 
arrangements in the marriage contract ; they can stipu- 
late that community of property shall include only 
property acquired by the parties collectively or separately 
during the marriage; they can exclude the chattels 
either in whole or in part ; they can establish a complete 
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eommanitjr in all property present or future ; they can 
assign oneqnal shares to either party in the common 
property, etc, etc.; in a word, they can regulate ihe 
common property at their pleasure, without^ however, in- 
terfering with the general rule which forbids the 
married woman to dispose of her property or to sue in 
law without her husband's consent 

The parties can stipulate that they are marrying tint^ 
oui community of propeHy. In this case the husband 
has not the right to alienate or to pledge the property of 
his wife as under the rule of community of property, but 
it is always he who manages the whole of her fortune and 
eojoys the income from it It can, however, be arranged 
that the wife should receive annuaDy for her own 
maintenance and personal wants a certain portion of her 
income singly on her receipt 

In order that the wife may administer and freely enjoy 
her property and her income, the marriage contract must 
stipula^^ for separation of property. In this case each 
party on principle retains the rights which he or she had 
over the property before the marriage. The wife manages 
her property herself and enjoys her own income, but she 
cannot alienate her real property nor give away her 
chattels without the consent of her husband, or failing 
him, without the sanction of a court of justice. She 
needs likewise this consent or sanction to defend her 
property before the courts, according to the general 
rule which places the woman under the power of her 
husband. 

To complete the protection which the law thought 
McesBary to grant to a wife, in disposing of her property, 
against her own incompetence and ''imbecility'*, the Code 
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established yet a f onrth matrimonial arrangement^ termed 
dotoi. Under this system the real property bronghi 
in by the wife and ^ assigned as her dowry ** cannot be 
alienated nor mortgaged by the wife or by the hosbandy 
even both agreeing thereto, unless the marriage oon^ 
tract authorised it In the absence of such a general 
authority given in advance, the dotol property may be 
disposed of only in a few exceptional cases expressly 
provided by the law. The rule of the inalienability of 
the dotal real property is for the purpose of preserving 
intact the wife's fortune and of preventing such cases as 
those, in which the wife under her husband's influence 
might be induced to allow him to alienate her property 
and thus imperil the prospects of her family. The 
management of dotal property is vested in the husband. 
He receives also and spends at his discretion all the 
income of it He has to defray the charges of the house- 
hold with that income; but if he manages to save a part 
of it, it becomes his own ; if he invests these savings in 
property, this property is hia However, it can be stipu- 
lated by the marriage contract that the wife should 
receive for her own use a certain portion of her income^ 
singly on her receipt The dotal system does not 
require that all the fortune should be settied as dower» 
that is, made inalienable; the wife who marries under 
the àoioL rule can reserve a portion of her property as 
her '^Twphjemalid^ over which she has a right of pro- 
perty, management and enjoyment, just as under the 
rule of serration of property, that is to say, always 
without prejudice to the rule which subjects the wife to 
her husband's authority for the purpose of alienating the 
property or of suing in law on account of it The wife 
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who has fcuujliemalia property reserved fcnr her aae, it 
Voond, as in the case of complete aeparoiion ofjprùperiy^ 
to contribute to the charges of the household, whilst 
under the rule of joint property, or of the dotal system, 
they are to be met by the husband alone, who in these 
eases has the full use of his wife's fortuna 

The law secures the vrife certain guarantees Ux the 
recovery of her property after the dissolution of the 
marriage; she has a l^gal lien (without any formal 
mortgage) on the real property of her husband, and, if 
the parties were married under the rule of ccmmwaiiy 
offToperly^ her personal property is deducted from the 
husband's realty and chattels previously to other liens. 
If the common property is insufficient to answer the 
wife's chum, she may recover from the personal property 
of the husband, whilst the husband can only recover 
agunst the common property. But these guarantees 
are efficadous only in case the husband possesses a 
suffident personal fortune. If he has no fortune, he may 
irreparably and with impunity imperil his wife's fortune. 
Under the rule of community of property he may dissi- 
pate his wife's property and reduce her to muiery. Under 
the rules of the other matrimonial systems, which give 
him the use of his wife's income, ho may employ it in 
unfortunate speculations, or even to satisfy his own 
pleasures or vicea In all such cases, when the wife's 
fortune is endangered, she may apply to the courts for a 
êtparaiion cf property, for the purpose of taking from 
the husband the management and the use of her pro- 
perty. But perhaps that will come too lata 

If the wife strives to get a livelihood by her own 
exertions to provide for herself and her family, she 
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it still nsder her hasband't thomlk Hm wib wbo 
18 not separate in estate is not legally nûatoeas of her 
earnings ; they are regarded, like the rest of her inoome, 
as intended to defray the chaiges of the honadiold, and 
are managed by the husband. The wife cannot carry 
on any trade unless authorised by him. U she has 
obtained bis consent^ she can bind heraei^ so Car as con- 
cerns her trade, without the hnsbaikPs anlliority; she 
can also^ within that limits pledge^ mortgage or alienate 
her real property. 

The recent law (of 1881) on Postal Savings Banks 
enlarged the civil capacity of married women, by 
authorising them, whatever might be the matrimonial 
arrangement, to deposit money in the banks and to 
take it out again without the assistance of their hus- 
bands, but in the latter case with the reserve that the 
hosband may offer opposition if he thinks fik 

The married woman cannot obtain her emandpation 
otherwise than by the dissolution of the marriage; 
as soon as the marriage is dissolved, the woman, 
who up to that time was considered incapable of manafi^- 
ing her own affairs, becomes suddenly capable of dis- 
posing of her property, suing in law, etc: IMasoIotion 
of marriage otherwise than by death of either husband 
or wife, or by condemnation to a penalty carrying 
with it civil death, was hardly possible before 1884. 
The law only allowed a de fojcto separaiioii of husband 
and wife on his or her demand based on the groonds of 
adultery, cruelty, or serious injury inflicted by one on 
the other. This partial divorce, termed sgMini(i<m of 
the body, and obtained only by the way of kgal pro- 
ceedings, always involves separation of p ro p er ty . Bat 
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ibe wife who was partially divorced did not recover all 
her civil capacity ; to alienate or mortgage her property 
or to rae in law, she had to ask the consent of the hus- 
band from whom she was separated, or in default of it, . 
to obtain leave of the coart^ which, as a matter of 
coorse, was never refiised. A recent law of February» 
1899, has restored to the partially divorced woman 
hor dvil capadty. In 1884, divorce, which existed 
under the CSode Napoleon, and which was abolished 
in 1816 under the Boyalist Restoration, was re- 
established ; and now the woman, as well as the 
man, can obtain a definite divorce on all the grounds 
on which a partial cUvorce is allowed. Directly 
the divorce is pronounced the woman recovers her full 
dvn capacity. As husband and wife are forbidden to 
ebange the matrimonial arrangement agreed to in 
the marriage contract^ the legislator has thought it 
necessary to take precautions that this rule should not 
be evaded by means of a divorce. So the new law 
provides that^ if divorced husbands and wives re-marry, 
they cannot make a matrimonial arrangement diflerent 
from the settlement of their former alliance. The 
woman's power of contracting a new marriage after 
divorce is not the same as the man's ; in the case of a 
divorce granted on the ground of adultery, the guilty wife 
can never marry the co-respondent, whilst as regards a 
guilty husband the law contains no similar prohibition. 

The restoration of divorce, completed by the law 
of 1898 on partial divorce, has undoubtedly been a 
legislative measure of great importance to the woman. 
But the new emancipating law only indirecUy affects 
lier civil capacity, and that only in exceptional 
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As sooQ u the divorced woman re-nuuries, sh« retoros to 
the legal dependeoee that we have just oonaidered. It 
is this dependenoe o£ th« married woman which loudly 
calls for amendment He account given of the laws in 
force for the time being ii raffident in itself to show the 
necessity and the justice of such a reform. Unfortun- 
ately, these laws have on thdr side the formidable pro< 
tection of deeply-rooted social prejudices IfapolecHi 
has said, "There is one thing that is not French, and that 
i^ that a woman can do what she pleases.' If ai 
present, public opinion, I mean the pnblic o[àni(»i of 
men, expresses itself on the subject less violently and 
less grittily, it is hardly less hostile to the extension of 
woman's rights and to the enlargement of her sphere <A 
activity. Some timid attempts made in the French Par- 
liament to do away with the restrictions on the dvil 
capacity of women have come to nothing. A Bill, to 
grant women the right to be witnesses to deeds and to 
be guardians, though long since adopted by one of tha 
two chambers, is still in abeyance. Other Bills, o^ for 
example, proposals for doing away with the prohitntion 
of the quest as to the fathership^ have no chance 
of being adopted ; there are too many lawyers in the 
French chambers, who have been brought np in a super- 
stitious and blunt respect for the Code Napoleon. 

However, the cause of women's legal and sodal eleva- 
tion progresses, though slowly. In this respect is 
especially noteworthy the progress made in the organ- 
isation for women's edocation. The university courses^ 
though open to women, as has been stated above 
(see page 179), are within the reach only of a very aeleet 
circle, and hitherto very few females have ntade np their 
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minds to pass the threshold of the university lecture 
rooms, in the teeth of existing prejudices. Beneath the 
univerrities there were no public schools for young girK 
where they might acquire general culture. The law of 
Z7ih December, 1880 (called the Camille See Law, after 
the deputy who was in charge of it), has filled up this 
wide gap, by establishing secondary education for g^ls 
mmilar to that which is given to boys in the lyc&t. 
Under the provisions of this law girls' lyck» and colleges 
are established by the State, while the Départements and 
the Communes oontribote to the expenses. The educa- 
tion given in those schools includes moral instruction, 
French, one foreign language at least, andent and 
modem literature, geography and cosmography, the 
national history and a sketch of general history, arith* 
metic^ the elements of geometry, chemistry, physics and 
natural history, hygiene, domestic economy, needlework, 
legal information pertaining to common life concerns, 
drawing; music and gymnastic& Religious teaching 
is given, at the request of parents, by the ministers 
of the different religions, in the school-rooms, but out 
of school hours. Every Zycée or college is placed under 
the authority of a directress. The professors are men 
or women who hold r^^Iar diplomas. To enable women 
professors to qualify themselves, a Higher Normal school 
for the secondary education of girls was opened in 1881. 
IL Ernest Legouvé, the eminent academician, and one of 
the men who have earned the greatest credit in the cause 
of French female education, is at the head of this school. 
There is already a considerable number of female (yote 
and colleges, and they are working very successfully. 
The organisation of this teaching has been a revolution, 
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the effects of which will be much farther reaching than 
many people imagine. When a number of young 
girls, brought up in the lycées, enter society» its ideas 
will undergo an important^ and, in my opinion, a bene- 
ficial change ; the moral tone of women, and conse- 
quently of society in general, will be found to be 
elevated, and legislation itself will have to yield to the 
demand for modifications in favour of women. That 
this end will be obtained more quickly or obtained aft 
all by the way of claiming for women political rights 
is hardly possible. The agitation for female suffrage^ 
which, in France, has not yet passed out of the domain of 
the ridiculous, is likely, in the present state of French 
opinion, only to compromise the just claims of women in 
the sphere of civil law, and cannot but foster and 
strengthen the deplorable prejudices which exist in 
France against admitting woman to a place outside the 
alcove and the acdaru 

§2. 

Tlie FrenchCivil Code, introduced, under 'Napoleon, 
into several other countries which were then under 
the supremacy of France, retained the force of law in 
those countries, with or without modificationa So in 
Belgium and HoUand^ the civil capacity of woman is 
still regulated by the French provisions, which we have 
just examined. 

The Italian Code, on the contrary, has introduced into 
Napoleonic legislation some very important changes, 
namely in regard to the legal condition of the married 
woman. Whilst maintaining for the husband the 
management of the wife's property, and whilst forbid- 
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ding her to alienate or mortgaf^ her realty, to contract 
loans» or to sae in law on acooont of each property» 
without her husband's consent^ Italian law« allows 
the husband to give his wife a general power of at- 
torney f or^ all such acts, or a special power of attorney 
for some. This authority is revocable, but^ so far as it 
goes^ the married woman is in full possession of her 
civil capacity. In this way the Italian husband is able' 
legally to emancipate his wife by a public act^ while the 
French husband can give his wife a general aathority 
only to manage her own property. Apart from the 
general authority of the husband, which is optional, 
Italian law dispenses the wife from the necessity of 
obtaining the approval by her husband or the court in 
several cases: when she transacts commercial business 
on her own account; when she is legally separated 
from her husband through his fault ; when the husband 
is under age or under an interdict» or is an absentee ; 
or when he is serving his time in prison. Thanks 
to this, the Italian woman has far more frequently 
than in France a free hand, although she may not be 
emancipated by her husband. In Italy, matrimonial 
arrangements, which consist of community of property 
and the dower system, are much less rigid than in Franc». 
Community of property under Italian law cannot com- 
prise all Uie property of husband and wife, but is con- 
fined to property acquired during coverture, and even in 
respect to this limited category of common property, the 
husband can only alienate or mortgage it for a considera- 
tion ; he cannot dispose of it gratuitously as be can in 
France, and so the power of the husband to squander his 
wife's fortune is diminished. The Italian system of 
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dower dl0ei3 Erom the French in this, that the principle 
of the inalienability oE dotal property ia not absolnte^ 
It may be disposed of with the consent of the husband 
or the authority of the court, and in this way can be 
frequently obviated the inconvenience attached to Uie 
dotal eystem, which immobilizes the dowry, and narrows 
thereby the economical activity of the coantry, to which 
dotal fortunes might contribute. Lastly, after the dig- 
solution of laarriage, the dowry is liable fur debts con- 
tracted by the wife during coverture, so that the dowry 
turns into an engine of credit for the woman, that is to 
say into a means of acting, of asserting her personality.. 
The iS^aimA laws regarding the civil capacity of 
women resemble very closely the provisions of the 
French Code. There have been, however, some more 
liberal provisions introduced into the former. Thus, 
the duty of the wife to follow her husband wher- 
ever he chooses to live is no longer absolute, as it 
is under the Code Napoleon ; the Spanish courts can 
exempt the wife from this obligation if the husband 
settles beyond the seas or in foreign counbiiea. The 
wife separated from her husband in estate need 
not, in order to dispose of her real property, first ask 
the consent of her husband, hut may apply direct to the 
court; whilst in France, up to 1893, the woman separated 
from a husband even after legal proceedings, and beinff 
in consequence at warfare with her husband, was never- 
theless obliged to apply to him lirst every time she 
wanted to exert her right to dispose of her property. But 
as divorce is not recognised in Spain any more than it 
is in Italy, the wife cannot recover her complete civil 
capacity during her husband's life-timei The only 
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resooice open to ber is a separation of person, which for 
the wife does not always mean a separation of property. 
I( by the sentence pronouncing the separation, judg- 
ment has been given against the wife, she has^ in Spain, 
no right to anything bat alimony, and her husband 
retains the management and use of her property, whilst 
the husband, if found guilty, does not forfeit the 
management of his own property. < 

58. 

The Code Napoleon served as a bams of civil legisla- 
tion in the French-speaking cantons of £fu?i(j»rland^ xjt^ 
Geneva^ Yaud, Fribouig, Neufchâtel, eta The other 
cantons escaped this influence, but the legal condition of 
wcnnan has not on that score been more favouraUe in 
the German cantons. The ancient customs and laws of 
the Middle Ages, which maintained themselves there, kept 
woman in a state of complete dependence, not only as re- 
gards her property, but also with regard to her person. 
Up to 1881, in several cantons a woman, whether married 
or unmarried, a spinster or a widow, was looked upon as 
being perpetually under age and subject to tutelage. 
The federal statute, of 1881, on civil capacity, substitut- 
ing one uniform law for the spedal cantonal provisions 
on the subject, raised women from this degrading posi- 
tion ; every restriction of civil capacity in general, oo 
account of sex, is removed, but persons of full age may 
voluntarily submit themselves to a guardian or curator, 
in order the better to safeguard their interestei The 
right of succession, regulated by cantonal legislation, 
allows a distinction between the two sexes ; sometimes 
the sons take a larger share than the daughters ; some- 
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times the eons are. preferred to the daaghters in 'the 
soocemon to real property, and sometimes maternal* 
relatives competing for the inheritance with palenud 
relatives have to give way to them. The conditioa 
of married women is also determined differently fay" 
the different cantonal laws. The husband's anthority 
over his wife's person is frenerally expressed in Hks 
severe language of the ancient codes, bnt it is no ki^^ 
unqnalified ; thns. the duty of a wife to follow her 
husband is not absolute. Even among the laws of' 
the French-speaking grou|>, which follow iho'Obde 
Napoleon, the law of Fribouig, whilst asserting the 
duty of the wife to follow her husband, adds^ ^'as 
long as she has no serious motive for refudng to do aa*^* 
In several German cantons expatriation of the hns-' 
band or considerati<His of health, are, according. io the 
law, sufficient reasons for such refusal Compelling the 
wife to reside under the same roof as her husband is no' 
longer customary, although the laws of certain cantons 
contain penalties for the non-cohabitation of husband 
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and wife. 

The rule A matrimonial property in Switzerland is • 
again far from favourable to the wife. In several eantona ; 
it is even less liberal than that of the Code NapolleoiiéI> 
Thus there is no liberty of matrimonial contracts; the 
legal system/ which, under the French Code and the 
laws of the Swiss-French cantons, is only subddiaiy; is 
in the other, cantons the obligatory rule, and it is bnt.jr 
little respectful of the wife's rights. In the single canton -s 
of Tesàn the 1^^ rule is se/xirofian of property; m Ûie.n 
others it is sometimes based on the vmion of propm tg iH 
where the husband has the management and the. née: Ô 
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his wife's fortune^ anci sometimes on the unify 

'^^ property, where all the property brought in by the 

becomes the fall property of the hosband» under 

e obli^tion for him to restore its valoe to the wife 

the. dissolution of the marriage. In several cantons 

different systems are more or less combined; 

lederal le|{islation has only intervened for the purpose 

enlarging the civil capadty of women carrying on^a- 

It did so by providing that the married woman, 

ho, with the express or implied authority of hev 

husband, exercises any profession or trader may con* 

^t^aci for all her property on account of such profession 

or trade» whatever may be the husband's rights of 

management or use over such property. The divorced 

woman recovers her complete civil capacity, but noi tile 

wife who is separated in bed and board. But withalj 

dtvMioe is made easier in Switserland than in Fhmce. 

ffince 1874, it can be pronounced there, to whatever* 

religious denomination the parties may belong, at their 

rsquest made on the ground that a ccmtinuance of their 

married life is incompatible with the nature of marriage; 

whilst in France the mutual consent of husband and 

wife is not a sufficient ground for granting them a 

diVOIMi 

s 4- 
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The dvil laws of the several German States are abovkr 
to be consolidated in a sinji^ code for the whole Qerman* 
Empire. Without, therefore^ examining in detail the* 
numerous codes, which will be annulled before long, I' 
Will simply point out the chief features of the legal con- 
dition of the German woman, paying a special attention 
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to ihe Prosnan provisions on the snbjeei • Th^ tw^ 
principal matrimonial roles there are union of prth^ 
perty and community of property. Under the firdt 
role all the property brooght in by the wife comes 
onder the power of the hosbancL The bosband 
works and leases the .real property, and receives thb 
interest derived from capital as well as the incom.6 
from the trade or indostiy cfirried on by his wiTd. 
Any debt incorred by her is considered noli àïiâ 
void. But^ along with the property brought to the 
hosbandy the law allows woman to possess, in foU^ pny- 
prietary right, certain property reserved for that po^ 
pose. The matrimonial contract can indode in socli 
reserved property every kind of property, realty 
or chattels, and the wife can dispose of it ab^ 
solotely, mortgage, or even alienate it withoot hie)* 
husband's consent All the income accroing from sock 
property, as well as the profits of indostry'' or 
trade carried on by the woman by means of éoch 
property, are equally her own. If she makes a bad 
use of her income to soch an extent that she becomes 
liable to ^e charge of extravagance, the hosbahd 
can obtain from the proper coor^ the appointment- of 
a curator, as is done in the case of spendthrifts 
generally. Thos, under this only restriction, the wife 
may emancipate herself from the power of her hoâ^ 
band by stipulating for reserved property. It is iiot 
impossible to do this even after marriage, for the law 
allows changes to be made in marriage contracts, and 
property brought in to be changed to property reserved» 
or vice versi. 

Community of property, if not obligatory ondef 
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tl^ provindal laws, can be arranged by matoal. Agree- 

meai It may be complete, or confined to property 

ae^iired by husband and wife daring oovertore. If 

there are in the contract.no distinct provisions . as 

to the commanity of property, it is understood, oon^ 

traiy to the French rule» that the community of 

property extends only to acquired property. The 

husband manages and uses the common property, 

baft he cannot without the wife's consent part with 

ber realty or capital invested in her name. Even his 

right to dispose of her chattels can be challenged by the 

wife; she can object to donations vnUr vivoê^ which 

woiild curtail the common property to such an extent' 

à» to hazard her recovery of what she had hnAi/^ht vi^ 

Aould a dissolution of the marriage take place; and she 

tnsij do this even if it was not stipulated for in, the 

iiuumage contracL , .{•. •.. 

This system, which is a great advaace on the French 
Cbdc^ is about to be made still more favourable to women 
\tj jthe new Civil Code of the Empire ; in tact^ the draft 
a^beme of this code extends the contractual capacity of 
the married woman, and secures her the profits made in 
êanying on a trade or profession. It also proposes to 
aDow yfopitu to be testamentaiy witneesea. 

In Awirid the legal condition of the wife leaves little 
to be desired. The legal rule, that is to say, the rule 
whidi is applied in the absence of matrimonial contraetSi 
is the complete ^epataiion of propetijf, husband and 
wife each keeping all the rights they possessed before 
marriage. The legal presumption Is that the husband, 
as representative of the wife, manages her fortune, but 
ooly so long as the wife does not object Even if the 
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.wife expressly and for ever entnisted the managemeiii^ 
to the, husboAcI, it can be withdrawn from him if there 
is reason to fear for the safety of her. properj^. In the 
same way the husband can intervene in the case of Ids 
wife's bad mona^ment of her fortane, and get her de- 
clared a spendthrift. The dowry broufj^t by the wife 
benefits the husband ; if it is in money» it becomes his 
full property; but if ii consists of land, the husband 
eigoys only the income. Ciommnnity of property is 2ioi 
obligatory, but it can be stipulated for in the marriagie 
contract If the wife's fortune is endangered from bdiiK 
in the husband's hands» she may obtain a legal separa- 
tion, which is open to all, while divorce is granted only 
to non-Catholics, •. . -. -,. . -.. - . ^ .. • ^' \ 
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In the Scandinavian countries important changés 
have taken place in the l^al. condition of the wife 
during, the last twenty yeara Under the rule of the 
old Swedish'Ciode of 1734, spinsters, thoughof age. always 
remained under tutelage unless they obtained a dispen- 
sation from the king. The law of 1884 declared every 
unmarried woman of twenty-one years to be of full age 
and capable of managing and disposing of her property 
hcrsell If she wishes to renounce the benefit of her 
majority, she must make a declaration before, the courts 
which then places her under tutelage (as in Switzerland). 
In 1864 the same change was introduced into Finland, 
where the Swedish Code of 1734 remained in force, after 
it became a Russian dependency. The civil capacity 
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àt married women lias also l)een enlarged in fiweden 
hy recent l^slation in Che direction of separation of 
Jbrtones ^nd liberty of matrimonial contracts. The 
married woman can, now, keep for herself the manage» 
ment of her own property and sne in law on acconnt of 
•neb property. Until qoite recently female rights of 
sooeession were not the same in the coontry as they 
were in tiie towns. Whilst in the latter, women had 
eqnal shares with sons, they obfadned only a third share 
jqI the inheritance in the oonntiy. The law of May 18, 
)890, has abolished this jHriril^ie of the soosl 

hi Norway, the property relations X)ff hosband and wife 
havel)een recentiy rearranged by the law of 188& In 
principle the married woman has the same caparity as 
the unmarried woman. Both husband and wife manage 
thdr own property, while common property is managed 
by the husband alone. Yet he cannot give away a tenth 
part of it gratuitously, without the consent of his wife. 
This consent is equally necessary if the husband 
wiriies to alienate, mortgage^ or lease real property 
ritnaled in the coontry and brought into the common 
fund by the wife. Even under the rule of eamm«nt(y 
of property the wife has the full right to dispose of 
what she earns by personal industiy as well as of all 
aequiritions made out of her eamingiL 

Denmark only obtained this last reform ( i \ 
gives the wife the power to dispose of the if 
her industry) in 1880. In other matters t hi 
band's power over the person as well as o^ 
property of the wife has maintained its old ri]| 
The legal matrimonial rule is cammumiiy of p 
peri^i and all the property and income of the 
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nghte <d hwhend and wib af«r ttie fiw faïaw Umj 

V Bij aeqnire ; the hiwbiMl ktt no kgd power 
lÙB wîfo's fortoae ; die cui aeqpire^ iliBnite, bind 

x* 8M in law, jest as any penon of foil i^ with- 
ont aakin^ anyone's permission. Tlûs afasohde «pou»* 
lion af y i vp a ij f is not ahrajs iqdidd m losE^» tôt 
Kiwwian hnalMnds and wives genenllj five as nndier tte 
rais of ownmmtitif cf p iv p et ig, hat it is so of tteirown 
free win, and they can always disngSL The hnsbandls 
marital power oonâsts soMy in his i^t to ieq[aiie tto 
wife to eohahit with him; bat it &r ozampH the parties 
œeopya honse bek»ging to the wiCe^ there is nothing 
to prevent her IsgcUy eVietii^ the husband» whilst he ie 
free to eompd her to follow him to his new ^^ly^îi'îVK 
The only disabitity to whidi women are sobjeeked with 
leapeet to tbdr dvil capadty is in regard to thdr right 
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of saccession. Daughters do not inherit intestate 
property in equal shares witl^ sons; each danghter 
obtains one-foorteenth of the realty and one-seventh 
oC the chatteK ^^^ ^^^ the remainder, after the dedne- 
tionj>f the widow's share^is divided eqnally between 
the son& Bnt if the l^j;al shares of the dangbiers do 
not leaver at leasts an equal amount for the sons^ the 
property is eqnally divided between all the children. 
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«■tab 

IF, Ortaat aat Ita Oaaata. W. Douolas IfoBBiaoB. 

** Om hardly ftdl to wiiMit to aB toadoro ■ovoial aow mad pwgaaat loloottoai oa 
tho tHJbitcL'—AntUJmtÊSBu 

-iS. Frladpita tf ttatt lattrftotBtt. Dl O. Brcbib» HA. 

I ''AafaitorMthvooatribatloatothtooatTOfonyoathtfaaetioBtof thiStattb** 

QiÊugmÊ OtrML 

j 40. Otnaaa lodattua aad V. Lanallt» W. H. Dawbos. 

! ** AiabtographtaJ htotocy of Oonnaa Sodallrtk laotMaMti daitag thli ttalaiy 

■^ lifluf btaeoopUdaaoomplolOb*»lHtf«fc lf«tt|L 

^ Tha Pant aad tht Ctait l tBt^ H. H Tbommob, B.A. (CaatahiV 

I " Showi ooBMBoa ■oBoo aad filnif la hli aifaatata* Brafi wa. 

' SL Orl|lB tf Proporty ta Laad. FutTSL bb GouLuiaBa. Bdittd, with aa 

I InUodootoiy Obapttr on tht Buglish Manor, by Prof. W.J. AtÛBf, liJL 

; ""Bbvlows an doailyitatod, mad aia worth foadiaf.*--SMi»\i^yJhfii^ 

tk Tha Ba^Uih ItpabUt. W. J. Lditob. Bdittd by Kixbtom Pabbbh 

** CbaractorlMd by that Tiforoas faitollictaallty which hai narkod bif loac Kit of 
mo<aryaadartlotlcactlflty > g lo i fcw Jhrald, 

88w Tha Ot-Optratlvt Mtwi m t at . Bbaibicb Puiim 

I ••WlthootdoobtlhoablottaadBoitidUlooophicalaaaliiltof thoOO-OpvaHit 

M o t i auBt which ha» yol boi prod a ooA ^ »tdhy. 

•1 ■tljhbtarhtJd «alliai Dr. 8tabtob Ooib. 

A Boit MfgoiUfft littlt book to aayoat latioHé la tht aodal qi 



Htdtni HaMudHBi J* li- BoBBBraoik 



"Mr.Bobortww'iotflototitiltoa l aty , fia bti lHa al aad bli partly iJtwaiy 
ollldMai boar Iho man of maeh acamoa.*— IVml 
31 Oatlttka fima tht Btw ItaadptlBt B. Bblvm» Bab. 

'Mr.Baatoaforyacattaadatoooipihhoditadoa»of hfa to r yaad 



• 



#7. MatilhatiBi Ot-Opaiatlvt Btdttlti. Dc Lum PissABauob BdUtd^ 
' F. J. BamMâm 



*Dr. Pteaalfllt hai calhorod lomUMT aad Btaptd a widt anay of 
■latlotki, aadtboy ipoak for th — J Ml trWb " g^ a afi r; 
OtOtotlvSaiB and HttlaltaiB. ByJLHâOQUBf^ Bdittd by W. HBAf«8». 

•• Aa adadrablo critidM by a woD-kaowa iMaeh poBtkka of tho Bow 
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SOCIAL 8C1SHGB SERIES— <C'»*'^»<^ 

Bamww'SfMaa.tLM, 
<L naBiaMdMitWtaasb HuotGimm 




4S. ftoTnJ» PaO^ 



mws. Q.a; W. A.irAM>D^lLP.: V. H. WazMk 

ImIiWMmmiIIiii iiiiiii^il«lii^M m^Tfcii iif ITiiiii' T - 




J/ 



, _-, Pu»isics I 

~ Ik* »adf •( lb* bgok la UUI bub u< aDIU^-— Mrifr CkTHudk 

— — -— . ^ A. B. WtMjcm. 

m ud cailBd^ a< tba fapalti vocb Ob lb* •■^Mft.*— 

A* KU* « OMfT hM IMomL Bav. W. BuMi»^ 

"Tba «oifc to Biaad ta pauiju âUnij.*— Ar(k JrOU ^rvaUiBvIia. 

Sft thaSBuefrMlMaClitaMaa. Aoeu Omm«>. 

"Bt t« tlw »«il MiiMuliLiuiT^ hglHOB^ mud [■■rtiaUm wnrk g« thk aj—^t» 

UalIbHan4Ba(<iriIh.--j:iBwt^Malli;OUI>xi«IcniVcte(. 

tiO. TtolUU^n-OMCI». Jou U. EoKDtnai 

' ~ Gmboi B. Wiuoa, ILB. 

a4 f all << HBd «BM.-- 

Buiiccii BAUtnaaw. 

■■ A •umnit pnHBUiloa «f t^ sues 

uid KcUl MtaL*— Wolwiuiir dn». 

L n* kfrleBltonl I ittarw. T. B. ygnw. 

" A ttwrt muntij ul hli podUea, «1th (pp«adkca <■• vm^i^ adocBtici», ilkt 
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SOCIAL SCIENCE SERIES-CCbntiiiiiai). 

6S. Snglaiid'i Foardcn Tnd» la ZDUli Ontny; A. L. Bowlsi «. 



" FaU of TalaabU Information, careltaUy oonpIM.*— 9 

68b niMnyaiidPollejcf labonrPxotMMoo. ])r.8cslma^ 

" all «tfompttoijlMntiioaoumei i ■»▼• piogWBBiBtof mlorm.*— Ifwu <!—><. 

(ff. Hlitocy Of Sodidalt PlonMn. Q. J. Holtoaul. 

•• Brooffht down from 18M to tbo Boohdalo OoacTMB of 18M.''--0M)^ ITnM. 

68. BIgliti Of Womia. IL OnmAooBSKi. 

** An admlnbto atoréhoiiM of pracodtntn^eoaToniont^ •mngod.'*— DitOy OI^tmi. 

69. IhrtfliBgt of tilt Poo^ Lockb Woxnnirofov. 

* A TaloAblo oontoibatlon to ono of tbt moot pTMiIng pvobtoms ^ tto dv***"* 
JMly Cafwu 

70. HO«n»Wag«% and Prodnetloa. Dr. B&bmtamo.. 

* Oh Mm c t o ri td by wXL Profyior Biontnnoli cU i rn tu of itylo,*— Jw t »< t !••<•■> 

7L BlM Of Hèd«n DomoorMj. Oh. Boboiato.. 

"A Toiy QMfal Uttlo ToluM^ oluuraeloriaod lij «net iMMith.*— MIf Cktwu 

7S. lABd^nttmaof Asftnlaila. Wii.Xm» 

"KTOoodlfigly yti.wM» nl tho prMtnt tfano of dopraniOB and dllllwiHy.'*— 



7S. IlitTyniioyof SoQiiIlim. Ttbs Gutot. Piref. by J. H. Lstt^ 

** M. Gojoi is mart, liTély, faonohant, and intoraoting."— Aailf CknmitÊ», 

74. Popolatloft and tlit Sodal tatam. Dc Krb.. 

** A Tary Tatnabla work of an ItaUaa < 



75. TlMlAbOQrQiiiitloa. T.Q. Bmts.- 

** Will ba foond aztranalj uaftaL**— VhaMi 

76. Biltttfh ftMWOBMB. 0. 0. Srom. 

"Tha moiioomplataitndy of Um Woman's Bnflhiga qaiallOB ■**— ftif Ihà ITaakBia.. 

77. Snieldo and bmotlf . Dr. J. K. Btbaba».. 

** An intaresting monograph daallng arbansUvaly wUh tha aabjaei.*— SVaMS. 

78b A HlftoiT of litliML B«r. H. W. Olabxb. 

"Maybar aownmandad toaliwbodsaiiaaaacoBralaidsaoftbaaal^laoti'-^PlOtsn.. 

79. Tluot MoBtlu la a WorioOiQp. P. GAbbe, witK PM. by BpoC. Xlt. 

*'A TiTid pietnra of tha stalaof mindof Qarman woriaaan.'* -l i a art . g amd, 

Dtrwlnlsm tad Baet Progrogi, Prof. J. B. HATCBAft.. 

** An intareating aal]|jact iraatad in an attracMTa fÉablon."— eia«faw JfOTaU» 



IMVBLB YOLVMS8, Saok 8s. 6a. 
1. Ufo of Bobat Own. Ltoia J< 

"A worthy rscord of a life of nobis aotf^itiaa.'^— MaaAittor Mmmimtr» 

8. The Impoiilbilltar of Sodal Bomoora^ ; a Baoood Put of ''Tho Qahto^ 
aenoa of SoomUsm." Dr. A. ScalyyLB. 

** Bztrtmaly Taloabla as a oritloiam of Booial Bamoarsoy.**— Infsr. /. ^BIMsiu 

8. The Coadlttoa Of tha Woiklaf Clan la lagSaad la 1814 Febml Baai 
*■ A traosUtftoa of a work writtan in IMi, with a ptafÉca writlsa In UHL* 

4. Ilia Prtadplai of Sodal looaoaqr. Ttbo Chnovu 

"An inianatiag and aaggastiTs worfc.*~ 



ft. Social Poaea. Dr. ScHUUB-GABTBBiim. Xditad by Gbabam 
** A sta4y fe|y a oompsCsat obssrrar of tha indastrialmofamsak"— SVai 
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SOCIAL SCIENCE SERIES, 

SCJJtLBT CLOTff^ BACH 2ê. «L 



PmL J» B. 



1. Wnft «ai 

"NothlBf tbal PratanrB«fin 

pinplt^^jriiw— . • . 

I. OiwtllMtlOB S Itl GasN Mii 

** No pftsdof pitet of potonki, bofc a 

5. OiIbUnoboo of loolallnk 

••PxodMljthonaBOAlModoi. BiM; 

4. DtfwlBlfa «ai PoUtloi. 

Now Edition, with two tdaitiomd 
" Om of tho noal «oggMttfo booki wo 

ft. lolliloB of SooteUoB. 

6. ■thioi of ioololliM 
Mr. Bos lobf ftfthoftUi^of tkilmllÉhospoBoiitoof 



Dr. 



Dl G. Brcbib» HLA. {Obsoa.^ 



B. Qbsvqw 



IkL'Kàam 



pRiC IL 



Î. TIM DrlBk OMitloai 

** PloBtf of iBtorwIteff mattor f or 
S. PromotlOB of OoaonJ Happtaooi. 

"* ▲ TtMontd «eeooAt of tho moit odfiaei^ and noal 
Criao ia a dear and roadablt f omk" 

ft. ■B^aad'i Idoal» ia. 

** Tho Utorary powor ti oamhUHhK thalr frwhaiM of olarl% 
tfatir 0BthaiSasiB.*-nP«tt JfoU «aartia 

la ioolallim iB BDilaBd. fimnr Wi 

** Tho bMt sonnai riow of tho ntiloel fhn tki modOTB Bodallit rfdoL* 

U. FriBoo Blimarek and Btato loolanMB. W. H. Da' 






** ▲ raednet» weU-digtftod roriowof 

19. OodwtB*i Folltleal Jaitloo (ta ProportyX Bditod hj H. & flaue. 

**Showi Oodwta at hli hoot ; with aa intofoif tag and iBJonÉhg fiittodiiHiB *— 
tfloipow Arald. 

18. Tho Btorj of tho Froaoh BowoIaHoBi B. Bblpobv 

" A tnutworthj oatlino.* gtofwooob 

14 Tho Oo-OporatlYo Oommoavoalth. 

'An indepondent azpooitioB of tho HodoWwa of tho 




15. Basayo and Iddroifoa. Bbbxabd BoaaiiQaBT, ILA. (Oao^V 

** Onght to ho in tho hand! of oToiy itadoBft of tho NlnOloMfth 



^Ne^ono CM eopiDlaia of not helng aUo to 



raoana"— Pott JToll 
16. Oharlty OrganliaUoa, 



O. S. LocB, Soorotaiy to Chatty Oryiiilaatfaia 



** A perfect little maaaaL'^JOcamw. 
** Deserree a wide dreolation.*'— ~ 



BâitodhjH.&8âia» 



a J. 



17. ThoroaB*o Aoti-BlaYory and Boforoi Papon, 

** Aa iatéreitinf ooDeetioa of oeeoya*- 

J8. Bolf-Holp a Haadrod Toan Aga. 

** Win be etndied with nrach benefit hyaO who aio latonotod la tho 
of tho conditioB of the poor."— iToméiv >iil 

19. Tho Bow York Btato BollBrmatory at Blodra. At.btawpbb Wi 

WithPnlooahyHa 
** A Talnable contrtbatioa to the Utoiatore of poaology.*— 
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SOCIAL SGIEHGB SMaEi^amHmêi^ 

■ • . • '\ 

abo«l W bmmii Ti W. Hiocntoa 



>Ab titaiimbto coflt ct toa of paptn^ advocfetlBf la tht aoal Nbtnl aiill tbs 
• ' of woBne." ITwiiiT " 



4L Tte UMUTMA iMNMBt. W. H. 041 

•* A omkIm bofc oompralMulTe voloMk^-JMii 
A Oar DwtlBf. LaUBSKCB Oioaum». 

*• A fWT Tlcofoai llttl* book. dMUiw «tth tki iiflMMO oC SodallM M 
and loligkmi'-.iMly CkrmUk, 

M. Tte WoridBg-ClaM HoiobmbI 1b IiwIi. 

Dr. SsfWiJ» and B. ICabs A.\ 

«* wn ilfo a good idoa oC Um ooadltioa oC tho wotkiaf daati la AMrioa, aad of 
CiM variooo offaaiMtUom whkli thtf kafa fonaod.*— JM« tmim» 

ProL BlCILB BB LaTBLBUi 

fka OB Moial aad iwanrfey graaadt for rfapUdly «C IHa*— 



M. TIM Laai aad tka U k c ama , Boir. a W. STUBBa, MJL 

nii adaliablo book ikoald ba dnalaltd la ofoqr tflkfi la tht 



J^ TiM liaiadaB if Praporty. Paul Lae 

"WM ftof latoiootlag aad piodtablo loan aladnli of 



IF. ertea aad Ita Oaaata. W. DooaLAi M< 

** Gka baldly fafl lo MffHl lo aB roadon aofoial BOW aad aiagaaa 
tho ■atjoci.'-ii art J mmBk 

581 PHBolplio af State latarteraaaa. IX O. Bitcbib» RA. 

to tbo wiafreTwiT oa tho faarthiM irf tbo 



■oalallni aad t. LaaMlla. W. H. I>4i 

*• Aa a Mocrapbleal blotery oC Oonaaa SociaHodo BOfOMBli daHi« tkio 
II «ay bo acooplod ao oopiploto."— JWdd^ Wmkig. 

JQl Tba Pano aad tka CoaooloBaai H. M. Tbomtooji. &A. (OaBtakV 

9L Ovldla of Proporty Ib Laad. Poarai. bb OooLABaBi. Bdilod. with bb 
latrodaetofy Obaptar oa tha KufUah liaaor. bj ProC. W.J. AasLBit MJL 



Tht Bagllak lopabUai W. J. Lnroa. BdHadbjKnsTOB Pi 



bf thai HtofWH talolloetaamf whkh baa BMriKod bio loi« Mo if 
■loiaf7aadaitlilloactlvlty>-^~ -— *^ 



Wlthoal doaU tho abiiol aad BOol phDooophlcai aaalfili of tho 
wbtek bao yol booa pNdandS-#aÉtar. 

Dr. SVABTMlOOB. 

ifo Httlo book to aaMBo tatonoloé la tho 



JwR 

Mr. Bobortooa'o ot|lo to oaoriloaÉ aajp ovoa bdOta at a ad bio panly 



Mr. Bas lo a foiy 



Di: Lmi PwuMMiJo. BdHad^V 





CaOoottTteoi aad MoolallM By A. BaoonR. Bdltad by W. 
adadiablo oitldM by a voD-feaova Pkoaoh yoMMaa of tho Hi 




i U é fa yt-ji f i iii iÉi r-r-r iryiTr ti f^r T'iîiiMgTi^ ^ «^, ^^x.^ 



SOOUL BCIEHGB SSBlEA^Onitimiili. 



tlk tbt hùmêêm FfojHiwii— ■ SmnTWssB. 

** Brlntnl of t**t'ltnt MtM " Jwtf lëoMm. 
40l TIm Medan Itete» Paul Lsbot Bbauub». 

**▲ nort latcrwUBf book; vA voftk a plaot te Iko Ubniy o< ovtfjf loatel 
Inqulrai: — If. JL JwnwirtL 
41. Tte OondlttoB if lAboarw Hbmbt Obob«b. 

**WritUnwlthitrndMabni|y,aadiuiotoiltnictotUatio«.*—jrnw«jChCir^^ 
48. TiM lotolatloiiMX Spirit proeodlag tho FruMk BoinlvtloB. 

Pbuz BocQuini. With a Preface bj Pmfeaeor Huzlbi, 

"Hm «tadtBt of tho lytnch BofohitioB wffl flad te ttâBOzodlMitlBtradecliM le 
tbe otody of that catartraphOb*— tetanaa. 
48L The ttttdeat^ Man» Bswabd Atbldw, lUteb 

**Ooo of tho moot practieally asifal oC eay te the Sorioe.*— Olaipow- JfcnM. 
44. A Ihort History of ParUaaoat. B. a Seottowb, ICA. (Oxoa.V 

**DwJit«ycefofaUf aadoooipioUljwIththlerfdeof ooaItftatioaa^h&to^y.^^ 



4ff. PoTertys Iti Oeaeils aai Bioio. J. G. Ocmaai 

** Ho stetM tho problems wita float foioeaBddMniH."—jr. J. AMonirt. 

46). The Trade PoUoy et Imperial F ederattea. ICaubicb H. Hbkvbi. 

** Ab tetoiosttBff oootribatloB to tho dlsoBsrfoiL''-iSiMiateri^ Ofrvvlar. 

47. The Dava ef Sadloallaak J. Bowlbs Dax.t, lâtâJK 

** Forms an admirable picfeoro of sa opoèh noie menant, pochSM with poMtteel 
inaimctioa thaa any other te tho world's history.'— AsUir Tatgrmpk, 

48. The DestltBte Allflpi la Great Britala. Abmold Wbxtb ; momtaoub z^^^»**»- 

THoapB. Q.O. ; W. A. M'Abthub, M.P.: W. H. WiLKDia, A& 
" Kuch Tslasble Infonnstloa oonromlng a bomlnir qvostioB of the dsy.*— IVaia. 

49. niedltlmaey and the Inflaenee of Beasone ea Ooadaet. 

AuaaaT LxyFnrowxxXi, ICD. 

*' Wo bsT» not often Men a work boxed ca itsthtlci which Is more QOottenoc^F 

liiterettiog.*— Ife«ft}un«e<r HewUm, 

^ Oommerolal Crises ef the Hlaeteeath Ceatory. H. M. HTin>iiAa. 

** One of tho best and most peimsnitly uef el volâmes of the Serisa.*— literary 

OpmUm, 

SL The State and Pensions In Old JL^e. J. A. SpxiiDam and AsTHua AoLAm» ILP. 

'* A eareful end cautions OTsmlnstJon of the qnestloa.'*~3VaMa 
A The Fallaey of SaTlaf. Johx M. Boaaanoa. 

** A plea for the reorgsniistlon of onr sodsl end Indostrisl qrstOBL*— ^^jpiaAspw 
88. The Irish Peasant» Aaoa. 

** A reel contribution to the Iilah Problem by a dose, petfent ead d lsp s mJo a ete 
teTetUgmtor.**— Oatfy CkrcnUU, 
64. The BfTeoti of Haohlnery oa Wafea» PzoL J. 8. NxcBoi.8oa, D.Sa. 

"Ably resKmed, clearly sUted, impartlally writtsa."— titersfy W^rUL 
88. The Soeial Horisoa. Aaoa. 

*'A really admirable Uttle book, bili^K deer, and nneoaTentloBaL*— Aiify 
CktomicU, 

86. Boolalltm, Utoplaa aad Bdentlfle. FaxDsaiox B«<mA 

** The body of the book Is stiU fresh and striktec."—liai^ Cftivwicfa. 

87. Land Hatlonallsatloa. A. B. Walla^ob. 

"The most initmctiTO end ooarincinf of the popalar works on the eal^ieelL*— 

88. The Bthle of Usnry aad Intereil. Bot. W. Bf fiUBB 

"The work is marked by genotee ahOIty.'— JTera MriUA ÂfrieuUurmUÊL 
80. The Bmandpatloa ef Womea. Aoblb Obbpab. 

** By far the most oomprebensiTe^ himlnons, end penetratinf work oa thie qeeeCloa 
that I ha?e yet met with.**— AcCrod/kwa Ms. QLAAilOMir» Fr^mot, 
80. The K14ht Henri* QaestleB» Joaii IL BoaaBnoti 

"A Tery cosent and snstateed argnmoat oa what Is at present the anpopaier 
ride."— 2^Mi. 
A. DrBBkeaaesB. Obobob K Wxlbob. ICB. 

** Well written, carefnlly reesoned, free from caat, aad fall of eonad seaee.*— 

82. The lew BeformatleB. Bamsdxii Balxvobxb. 

" A strikinx preientatioa of the aasoeat rellfioa,how best to realise thopersnael 

end sodsl idesL'*— ir«i<m<iuf«r Jcvte». 

81 The Airienltnral Lahonrer. T. B. Këmbmu 

"A short summary vf his podtloa, with ap p eedJoee oa wecee, ednestioa, elM 

monts, etc., etc.* 

ei Ferdinand LassaDa aa a Sodal Betenaei. B. Bbbk8Xbib. 

** A worthy edditioa to the Bodd Sdenoe tteriee.*— JTsHh Arttiià 
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SOCIAL SCIENCE SEBIES-(Cbii(iiiiied). 



6S. Bngluidli Fonln Tkadt Im zmh Ontny. _ _ _ A. la. BowLSi» 



"Fan ol ▼•!«•«• tatonmtion, oarefttUyi 
M. niMcy aad Ptfllej €f lAbov IvetMllOA. Dr. Boalma^ 



87. HliUny €f Xoditfato noDMfiL O. J. HoLTOâSBi. 

*< Bnmgbt dotra fi«a ia«é to th« Boehdato Oooffrats oC ian.*--€MV. IfMM. 

68w Blgliti €f WonMa. X. Orbaoobsxi. 

** kn admfrabl» tlortbOBit oC pt«e«d«Bti,eoBY«iitD^j MTaagtd."— 2Mly Cktva. 

A. Ihr«Illiici €f tlM Pt«i^ Locks WoBramoTOV. 

«* A TidiiAbto ooQtribatftoa tooM oT tht boH prwili^ pvoMtns çT tht 4^."*^ 

70. Hoan^WafM^ aad Prodoetloa. Dr. Beuitavo. 

* OhaniflUriMd hj an Protyor BwataaoOi olfnuM ût ■lyW.*— Ftwi wult gt>lti 

7L Blit €f llôd«ni DnaooMj. Oa. Bomiav»» 

*< A T«i7 «Mtel Uttto Totan^ èbanelMrlMd ty «net iMMMk.*— IMIf r 



7t. laad Vjitami €f AoftnlailiL Wm. Km. 



7t. Tlkoiyn]iii7€floela]lnL Ttm Gvror. Pfe«r. ^ J. S. Litt^ 

** M. Objo> to Mttartfc Itvt^y, twnétoai, aad iaiTwHi^.*— Orilf 



74. roFolatloB aad tli» fodal ftrslML De Vm» 

** A Tcrj TahMbto fPork of ta Italiaa MOMatoà."— VmC. Bm. 

7t. llitXAboar^lBMttaa. T. O. 
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